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C
onstruction industr y merger
a nd  acqu is i t ion  ( M & A ) ,
res t r uc t u r ing , re orga ni z a -
tion, and refinancing trans-
actions continue to become

more complex. Execut ives responsible
for making the decision whether or not
to consummate such a complex business
t r ansac t ion s omet imes  request  that  a
construction company business valua-
t ion  b e  p er for med. Alter nat ively, t he
construction company decision-maker
may seek the advice of  a valuation ana-
lys t  w ho  w i l l  ac t  as  t he  indep endent
financial adviser to that decision-maker.
That independent financial adviser may
conduct  an analysis  that  is  consistent
with generally accepted business valua-
tion standards and principles. However,
such a financial  advisor y analysis w il l

focus on the specific transaction-related
information needs of  the construction
company decision-maker.

Construction industr y executives are
often asked to decide, either for them-
selves or on behalf  of  others (e.g., non-
employee stockholders), whether or not
to enter into a complex corporate trans-
act ion. In such transact ions, the con-
struction company could be the buyer or
the seller, the debtor or the creditor, the
licensor or the licensee, the contract party
or  the  cont rac t  counter par t y, etc . On
many occasions, these execut ive deci-
sion-makers may ask that a construction
company business valuation be performed
to help them make the important strate-
gic decision. These executives want to be
comfor table  that  they are  making the
appropriate decision, particularly when
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the decision is going to affect other par-
t ies (creditors, minorit y stockholders,
joint venturers, etc.).

A valuation analyst can provide impor-
tant information to help inform the exec-
ut ive’s  s t r ateg ic  decis ion. Howe ver, a
business valuat ion may not be (or may
not be al l  of ) the information that the
executive decision-maker needs. He or
s h e  m ay  n e e d  d i f fe re nt  i n for m at i on :
t ransac t ion planning and st r uc tur ing
adv ice f rom an independent f inancial
adv iser. Valuat ion analysts  of ten pro-
vide that transaction-related independent
financial  adv ice to construct ion com-
pany executives and/or ow ners.

The M&A transaction 
economic conflict
Of  course, the corporate buyer wants to
minimize the considerat ion he or  she
pays in the proposed M&A transact ion,
and the corporate sel ler wants to maxi-
mize sale proceeds. Hence, there is  an
inherent economic conflict  between the
buyer and the sel ler in a construct ion
company M&A t ransac t ion. The f inal
transact ion purchase price is  t y pical ly
t he  re su lt  of  i n for me d  ( a nd  i nte ns e )
negotiat ions between sophist icated (or
at least well-advised) transact ion par-
t icipants. During these informed pur-
chase/sale negotiations, each party seeks
to achieve its maximum economic self-
interest.

When a corporate executive or con-
trol ling stockholder is  making a finan-
cia l/ invest ment  decis ion on behalf  of
others, that indiv idual may have a fidu-
ciar y duty to those other parties. A fidu-
c i a r y  h a s  a  du t y  of  l oy a l t y  t o  t h e
beneficiary of  his or her financial/invest-
ment decisions and should not put per-
sonal interests before that dut y.

A fiduciary should function as an agent
of  the beneficiar y. The fiduciar y can be,
for instance, an individual executive, the
comp any’s  cont rol l ing  s to ck holder, a
trustee, or a member of  the construction
company’s board of  directors. It seems
as though the interpretation of  fiduciar y
duties is ever-changing, based on the con-
tinued guidance of statute, judicial prece-
dent, regulations, and regulators.

Ty pical ly, the fiduciar y duties do not
pass through to the advisers (including
financial  advisers) engaged by the fidu-
ciar y. The financial adviser’s client is the
fiduciar y (and not the beneficiar y of  the
fiduciar y’s dut y). The financial  adviser
takes  instr uct ions f rom — and works
for the benefit  of  — the fiduciar y. Nor-
mally, the financial adviser does not have
a fiduciar y dut y to the par t ies to whom
the fiduciar y has such a dut y.

In the t y pical  construct ion industr y
M&A transaction, the independent finan-
cial  adviser may perform several func-
t ions; such financial advisor y functions
include the fol low ing:
1. conducting the financial  analysis of

the construct ion company that is
the target of  the proposed transac-
t ion;

2. assist ing the executive or share-
holder decision-maker in the nego-
t iat ion of  the M&A transact ion
price (including the price pay ment
terms);

3. assist ing the transact ion decision-
maker and his or her legal counsel,
if  any, in the optimal structuring of
the M&A transact ion;

4. advising and counseling the trans-
act ion decision-maker on any of  the
proposed M&A transact ion detai ls;
and

5. rendering a financial  opinion to the
transact ion decision-maker stat ing
(t y pical ly) that the price of  the
transact ion is fair from a financial
point of  v iew.
An independent  f inancia l  adv iser’s

opinion is t y pical ly a shor t letter issued
by the financial  adviser to the fiduciar y
stat ing that  a  proposed transact ion is
fair (or that the proposed consideration
is adequate), from a financial point of view,
to a specific constituent. That specific con-
stituent may be the subject construction
company buyer or sel ler or a par t icular
group of  company shareholders.

Such a financial opinion can be rele-
vant in a variety of  transactions involv-
ing both public and private construction
companies. Affected transact ions may
involve negotiated mergers, friendly or hos-
tile tender offers, management buyouts
(leveraged or other w ise), transact ions
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involving an employee stock ownership
plan (ESOP), public company going pri-
vate  t r ansac t ions , rec apit a l izat ion or
restructuring transactions, non-employee
le ve r a ge d  buyout s , a nd  t r a ns a c t ions
involving the appearance of  a conflict of
interest (e.g., a controlling shareholder
buy ing out a minority shareholder).

The members of  the company’s board
of  d i re c tors  m ay  obt a i n  i ndep endent
financial advice primarily to satisfy their

obligation to ensure that either (1)
in the interests of  the sel lers, the
selling shareholders receive a fair
price for the sale of  their stock or
(2)  in  t he  c ase  of  t he  buyer, t he
acquiring company isn’t paying too
much. Particularly when the pro-
posed corporate transaction involves
a change of  control, the target com-
pany’s directors may obtain a fair-
ne s s  opi n ion ; t h i s  opi n ion  i s

intended to demonstrate that the direc-
tors have not breached their duty of  care
(to the company shareholders).

There are no federal or state laws man-
dating that an independent fairness opin-
ion be considered when decision-makers
conclude whether or not to complete a
proposed M&A or similar transact ion.
When determining if  decision-makers
have fulfilled their fiduciar y obligations,
various judicial  decisions indicate that
judges give weight to the contemporaneous
transact ion advice that was provided by
an independent financial  adviser.

The contemporaneous advice of  the
independent financial  adviser helps the
decis ion-maker scr ut inize a  potent ia l
M & A  t r a ns a c t ion . Su ch  i nde p e nde nt
financial  advice also ser ves to provide
other parties involved in the potential M&A
t ransac t ion w ith  assurance  regarding
the financial  soundness of  the deal.

T h e  o t h e r  p a r t i e s  i nv o l ve d  i n  t h e
potential  M&A transact ion may not be
privy to the detai led effor ts being put
forth by the financial adviser to the deci-
sion-maker. However, merely know ing
that the decision-maker is getting advice
from an independent financial adviser may
provide comfor t to those par t ies.

If  there is  a  r isk that  the cor porate
decision-maker may be sued for allegedly
accepting the “wrong” price when enter-

ing into an M&A transact ion, then the
decision-maker w il l  want to make sure
he or she has directors/officers insur-
ance. Of  course, the insurance carr ier
will expect the corporate decision-maker
to have fol lowed customar y procedures
dur ing such t r ansac t ion negot iat ions
and deliberat ions. One such customar y
procedure may be the obtaining of  inde-
pendent financial  advice.

The  comp any b o ard’s  r at iona le  for
obtaining financial  opinion is that the
advice of an independent financial adviser
prov i de s  com for t  to  t h e  d i re c tor s  i n
p otent i a l  cha nge - of - cont rol  t r a ns ac -
t ions . O f  cou rs e , t hat  k i nd  of  adv ice
should provide comfor t to the board in
other transact ional situat ions as well.

There are many transactional situations
in which the advice of  an independent
financial  adviser would assist  the deci-
sion-maker, even when the r isk of  being
sued is minimal. For example, these trans-
act ional situat ions include when a pro-
posed transact ion: 
1. involves different classes of  stock

that have different r ights and attr ib-
utes; for example, a transact ion
structure that is  fair to one class of
stockholders may not be fair to
another class;

2. changes the way the construct ion
company does business;

3. exchanges corporate debt for
equit y ;

4. redeems only some of  the construc-
t ion company’s outstanding shares;

5. is  an acquisit ion of  a going-concern
business or of  significant operat ing
assets, as even a relat ively small
acquisit ion may cause dilut ion to
the shareholders of  the corporate
acquirer ;

6. is  one in which one company share-
holder is  deliberately given special
treatment (e.g., greenmail) or spe-
cial  considerat ion (e.g., a signing
bonus, premium employ ment agree-
ment, agreement not to compete,
earn-out, or royalt y based on future
performance);

7. is  one in which one par t y to the
M&A transact ion (e.g., the company
shares ow ned by the employee
ret irement plan) has special  access
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to confidential  information that, if
it  were available to other par t ies,
may lead to a different decision to
buy, hold, or sel l ; and/or

8. involves the company’s controlling
shareholder who proposes an
act ion: 

• that may affect the capital  structure
of  the construct ion company ;

• that may be considered to be an
“insider” transact ion;

• to acquire an entire tranche of  pre-
ferred stock not offered to any other
stakeholder ; or

• that requires special  considerat ion
to be paid to the controlling share-
holder in order to accept a transac-
t ion that is  presented as if  it
provides a benefit  to the other
shareholders.
D i f ferent  c las s e s  of  s e c u r i t ie s  m ay

have privileges for which holders of  those
classes expect to receive a price premium
( or  ot her  sp e c i a l  cons ider at ion ) ; t he
buyer of  the target construct ion com-
p any  for  a  s ing le  over a l l  pr ice  i s  not
overly concerned w ith how that overal l
pr ice  is  to  b e  a l lo cated to  the  sel l ing
shareholders. In many situat ions, al lo-
cat ion of  the purchase price to the var-
ious claims on that purchase price may
cause controversy between selling share-
holder const ituents.

The decision-maker needs to under-
stand the substance of  the advice from
the independent financial adviser so that
reliance is  not misplaced. In some cir-
cumstances, a second financial  opinion
may be prudent. For example, this may
occur when the f irst  adv isor  puts  the
pending transact ion together (and w il l
receive a commission success fee if  the
pending deal closes).

The advice provided by the indepen-
dent financial adviser typically describes
(1) the intended audience for the advice,
(2) the scope of  the analysis, (3) the work
that was completed, and (4) the assump-
tions that underlie the analysis. The inde-
pendent financial adviser should be clear
that the transactional advice about finan-
cial  fairness: 
1. is  not a recommendation regarding

whether or not to enter into the
proposed M&A transact ion and

2. is not an affirmation that the pro-
posed deal considerat ion is the best
price that is  achievable.
The decision-maker should be on the

a ler t  i f  nonst andard assumpt ions  are
ident i f ied in  the  text  of  the  f inancia l
opinion rendered by the independent
financial adviser. Nonstandard assump-
tions (1) may signal the limitations of  the
opinion and (2) may l imit  the useful-
ness of the opinion to the decision-maker.

Business judgment
The so-cal led “business judgment rule”
was  developed by the  cour ts  to  avoid
unnecessar y scrutiny of  corporate direc-
tor actions, as long as the corporate direc-
tors act  in good faith on an informed
basis, w ithout fraud or self-dealing, and
in a manner that the directors believe to
be in the best interest of the company share-
holders.

The business judgment rule is  meant
to preclude a cour t  f rom imposing its
own judgment on the business and affairs
of  any company. The “rule” is a legal pre-
sumption that provides that the strate-
g ic  decis ions made are  not  subject  to
challenge as long as the corporate deci-
sion-maker : 
• is  disinterested;
• has acted on an informed basis; and
• has acted w ith an honest belief  that

the act ion taken was in the best
interests of  the beneficiar ies, as a
whole.
Decision-makers are typically not con-

sidered to be disinterested if  (1) they
stand on both sides of  a transact ion or
(2) they expect to derive a personal finan-
cial  benefit  from the proposed transac-
tion. In other words, if  the decision-maker
is engaged in self-dealing, then he or she
cannot claim the benefit  of  the business
judgment rule as a defense to claims of
breach of  fiduciar y dut y. However, self-
interest alone is not sufficient to base a
claim against a decision-maker. A claim
against a corporate decision-maker may
be based on either of  the fol low ing: 
1. disloyalt y to the beneficiar y or
2. the receipt of  (or the potential  to

have received) a material  or signifi-
cant benefit.
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The mere  fac t  t hat , in  hinds i g ht , a
decision-maker made a bad decision or
a mistake is  not  suff icient  to (1)  chal-
lenge that  decis ion or (2)  a l lege breach
of  duty or other mismanagement claims.
While  it  may be apparent  in hindsight
that  the f inancial/ invest ment decis ion
was w rong , that  decis ion should w ith-
stand an attack if  it  was made in good
faith, on an infor med basis , by a  dis in-
terested person.

In  s om e  c i rc u m s t a n ce s , t h e  s t a ke -
holders in a construct ion company are
cons idered to  b e  t he  indiv idua ls  and
const ituencies  that  cont r ibute , e ither
voluntarily or involuntarily, to its wealth-
creat ing capacit y  and act iv it ies . Such
const ituencies are, therefore, the com-
pany’s potential beneficiaries and/or risk
bearers. The argument is  that creditors,
employees, and suppliers also make con-
tr ibutions and take r isks in creat ing a
successful construct ion company.

The construct ion company board of
directors may consider if  the transac-
t ion is fair to the company from points

of view other than merely the finan-
cial. By attempting to consider the
needs and wants of  many different
constituents, ranging from the local
populat ion and customers to the
company’s own employees and own-
ers, the board can prevent damage
to the image of  the company and its
brand, prevent losing large amounts
of  sales and irr itat ing customers,
and prevent costly legal expenses.
Wh e n  i t  i s  d e l i b e r at i n g  a b ou t
whether or not to execute a par-
ticular proposed M&A transaction,

in addit ion to the fairness from a finan-
cial  point of  v iew, these other points of
view may also be considered by the com-
pany’s board of  directors.

To analyze  the  fa ir ness  of  the  pro-
posed M&A transaction from a financial
point of  v iew, the financial  adviser may
analyze infor mat ion such as  f inancial
project ions prepared by company man-
agement, the financial  performance of
guideline publicly traded construct ion
comp a n ie s , pr ic i ng  e v idence  der ive d
from M&A transactions of guideline con-
struct ion companies, pricing ev idence
derived from prior transact ions involv-

ing the subject construction company, and
the value implicat ions of  breakup/liq-
uidat ion scenarios.

In conjunct ion w ith these analyses,
the independent financial adviser may con-
duct an analysis of  the sensit iv it y of  the
comp a ny  v a lue / de a l  pr ice  of  v a r iou s
transaction structure assumptions. These
analyses are consistent  w ith general ly
accepted business valuation procedures.
However, the work product of these analy-
ses  may be a  f inancia l  opinion rather
than a narrative business valuation report.

In addit ion to a fairness opinion, the
fiduciar y decision-maker w il l  t y pical ly
re ce ive  a  more  de t a i le d  pre s ent at ion
f rom  t he  f i na nc i a l  adv is er  t hat  su m -
mar izes  the  ent ire  process  under taken
by that  f inancia l  adv iser. This  presen-
t at i o n  h e lp s  t h e  f i du c i a r y  d e c i s i o n -
maker become famil iar  w ith impor tant
fac tors  f rom a f inancia l  point  of  v iew ;
these  fac tors  may af fec t  the  f iduciar y’s
decis ion regarding the  proposed M&A
t r ansac t ion. T he  present at ion  ass is t s
in  ma k ing the  t r ansac t iona l  decis ion
and provides support for the fiduciar y’s
business judgment rule defense that the
f i n a n c i a l / i nv e s t m e n t  d e c i s i o n  w a s
“infor med.”

Selection of the 
independent financial adviser
The criteria decision-makers typically con-
sider during the selection process for an
independent f inancial  adv iser include
the fol low ing: 
1. the professional qualificat ions of

the financial  advisor y firm;
2. the professional qualificat ions of

the firm’s financial  adviser principal
analyst(s); and

3. any independence issues regarding
the financial  advisor y firm.
The advice provided to the decision-

m a ke r  by  t h e  i n d e p e n d e nt  f i n a n c i a l
adviser involves more than business val-
uat ion and other quantitat ive informa-
t ion . T he  f i na nc i a l  adv ice  u lt i m ate ly
comes dow n to whether or not a  pro-
posed transact ion is fair to a par t icular
par t y to that pricing transact ion.

Being proficient in the applicat ion of
general ly  accepted business  valuat ion
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approaches and methods is  one skil l  set
that the independent financial  adviser
should demonstrate. Therefore, valua-
t ion analysts are often the appropriate
providers of  independent financial advi-
sor y ser v ices. Some of  the business val-
uat ion professional credentials that the
decision-maker may consider during the
select ion of  the independent financial
adviser include the fol low ing: 
1. the Accredited Senior Appraiser

(ASA) designation of  the American
Societ y of  Appraisers (ASA);

2. the Cer t ified Business Appraiser
(CBA) designation of  the Inst itute
of  Business Appraisers (IBA);

3. the Accredited in Business Valuat ion
(ABV) designation of  the American
Inst itute of  Cer t ified Public
Accountants (AICPA); and/or

4. the Cer t ified Valuat ion Analyst
(CVA) credential  of  the National
Associat ion of  Cer t ified Valuators
and Analysts (NACVA).

Conflicts of  interest, or the appearance
of  conflicts of  interest, can damage the
purpose of the advice and render it mean-
ingless. Many parties to a proposed M&A
transaction have adverse interests. There-
fore, if  the financial  adviser is  act ing or
has acted on behalf  of  any par t y w ith
a ny  i nte re s t  w h at s o e ve r  i n  t h e  M & A
transaction, the financial adviser’s inde-
pendence may be suspect.

In some situations, an “independent”
financial adviser may not be viewed as
serving the interests of the decision-maker.
Regardless of  the interests of  the deci-
sion-maker, some financial advisers have
an incentive to render advice in order to: 
• protect an investment in, or perpet-

uate a relat ionship w ith, the man-
agement of  the construct ion
company or the other advisers in
the proposed M&A transact ion;

• promote a high level of  merger and
acquisition activity in the particular
construction industr y sector; and/or
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• reciprocate to other financial  advis-
ers in the pending transact ion for
access to fees in other situat ions.
The financial adviser may not be per-

ceived to be independent if, for example,
that financial  adviser : 
• has given advice on strateg y in an

exist ing or prior assignment, or has
attended discussions whereby the
strateg y and merits of  the contem-
plated M&A transact ion have been
developed;

• has accepted data and analysis from
the commissioning par t y or other
interested par t ies w ithout cr it ical
review ;

• has entered into a fee agreement in
which the fee pay ment or the fee
amount depends on the outcome of
the proposed M&A transact ion;

• has discussed future business rela-
t ionships w ith the commissioning
par t y or any other interested par t y
before issuing the final financial
opinion;

• has changed his or her opinion fol-
low ing a factual rev iew of  a draft  of
the fairness opinion by the commis-
sioning par t y for a reason other
than a change in the facts on which
it  was based; or

• has changed his or her opinion at the
suggestion of  the commissioning
party or any other interested party
without due inquir y and analysis by
the fairness opinion provider.
The financial adviser should be trusted

to explain the follow ing to the decision-
maker : 
1. both the sel ler’s and the buyer’s per-

spect ives of  the proposed M&A
transact ion;

2. alternat ives to entering into the
M&A transact ion;

3. the financial  aspects of  the pro-
posed M&A transact ion to the ben-
eficiar ies of  the decision; and

4. an analysis of  the assumptions on
which the transact ional decision is
most sensit ive.

Fair to whom?
An M&A transact ion may be fair in the
aggregate (i.e., the total  price is  fair to

the target  construct ion company) but
st i l l  be unfair  to cer tain non-control-
ling shareholders (e.g., preferred stock-
holders, ESOP participants, or nonvoting
LLC members).

If  certain parties to the M&A transac-
t ion w il l  receive special  considerat ion
(e.g., an ownership interest in the sur-
viving company, payment for an agree-
ment not to compete with the company,
or a lucrative employment contract), then
the relative fairness of the proposed trans-
action may be of  concern to the decision-
maker who is not being offered that special
consideration. The terms of  the proposed
transaction that are offered to the decision-
maker may not properly account for these
differences. Disclosing these differences is
not the same as accounting for these dif-
ferences.

Especially in an M&A transaction that
involves multiple classes of  securities, the
financial advice should be carefully scru-
t inized. A proposed M&A transact ion
that is fair to one constituent may not be
fair to another.

T h e  fo l l ow i n g  s e c t i on  pre s e nt s  a n
example of  financial  advice that, upon
close scrutiny, should not be relied on
by all parties to the proposed M&A trans-
act ion. The advice may not be pert inent
to many decision-makers who represent
other beneficiaries. This financial advice
does not suppor t a decision for al l  par-
t ies  to the proposed transact ion as to
whether they should enter into the sub-
ject transact ion.

You have asked for our opinion as to whether
the considerat ion to be received by the hold-
e r s  of  t h e  A lp h a  C o n s t r u c t i o n  C o mp a ny
( “A lph a” )  com mon  s h a re s  pu rsu a nt  to  t he
merger agreement is fair from a financial point
of  v iew to such holders.

We were engaged by the trustees of  the trust
holding stock of  Alpha under the 401(k) plan
to act as an independent financial  adviser to
the trustees (solely in their capacit y as such)
to provide an opinion as to whether the con-
siderat ion to be received by the plan in the
offer and merger is not less than adequate con-
siderat ion, as defined by Sect ion 3(18) of  the
Employee Retirement Income Securit y Act of
1974, as amended, and is fair to the plan from
a financial  point of  v iew.

We have not been asked to pass upon, and we
express no opinion w ith respect to, any mat-
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ter other than the fairness to the holders of  the
Alpha common stock, from a financial  point
of  v iew, of  the cash considerat ion as of  the
date hereof. We do not express any v iew on,
and our opinion does not address, the fair-
ness of  the proposed transact ion or any other
matter w ith respect to, or any considerat ion
received in connection therewith by, the hold-
ers of  any other securit ies, creditors, or other
const ituencies of  Alpha, nor as to the fairness
of  the amount or nature of  any compensat ion
to be paid or payable to any of the officers, direc-
tors, or employees of  Alpha, or any class of
such persons, whether relative to the cash con-
siderat ion or other w ise.

Unless the assignment conducted by
the financial  adviser specifical ly states
other w ise, a fairness opinion is not: 
• an opinion or any form of  assurance

that the highest and best possible
deal price is  being obtained or
received in the proposed M&A
transact ion;

• an assessment or evaluat ion of  the
sale or negotiat ion process leading
to the pending M&A transact ion or
considerat ion to be paid/received
therein;

• an affirmation of  the strategic merit
of  the contemplated M&A transac-
t ion;

• a recommendation to any indiv idual
company securit y holders as to how
to vote;

• an analysis of, or opinion on, other
aspects of  a given M&A transact ion
such as lockups, termination fees,
severance agreements, and so on; or

• a confirmation of, or any form of
opinion or assurance (audit, rev iew,
or compilat ion) on, historical  or
prospect ive financial  or any other
information provided by or on
behalf  of  the client or obtained
publicly.
T he  i ndep e nde nt  f i na nc i a l  adv is e r

t y pic a l ly  do e s  not  p a r t ic ip ate  i n  t he
preparat ion of  the data considered by
the corporate decision-maker regarding
the ownership interest that is the subject
of  the M&A transact ion. The indepen-
dent financial  adviser should perform a
sufficient amount of  due diligence and
quant it at ive/qual it at ive  analys is  w ith
regard to the significant components of
the proposed M&A transact ion, espe-
cially with respect to the expected finan-

cial  performance of  the subject ow ner-
ship interest.

Even in the rare s ituat ion when the
deal  pr ice offered to the sel l ing share-
holders  is  higher  than a l l  indicat ions
of  value for  that  ow nership interest , it
may not  be pr udent for  sel lers  to enter
into the transaction. When the transaction
price seems too good to be true, it  prob-
ably is . In this  s ituat ion, the f inancial
a d v i s e r  m ay  b e  a s ke d  by  t h e  s e l l i n g
shareholders  to  consider  i f  the  buyer
has the f inancing capacit y to enter  into
the proposed M&A transact ion. If  it  is
l ikely  that  the M&A transact ion would
re n de r  t h e  bu ye r  i ns olve nt , t h e n  t h e
sel lers  may be accused of  f raudulently
convey ing the  proper t y  to  the  buyer.
According ly, the  decis ion-maker  may
ask the f inancial  adv iser  to conduct  a
solvenc y analysis .

The “as of” date
It  is  impor tant that the decision-maker
provides enough t ime for the financial
adviser to conduct reasonable and respon-
sible due diligence. The amount of  t ime
required to conduct the due di l igence
varies from one transact ion to the next
for the fol low ing reasons: 
1. the complexit y of  the proposed

M&A transact ion and
2. the consequences potential ly asso-

ciated w ith making the w rong deci-
sion.
The decision-maker should al low the

financial  adviser to begin the analysis
as early as possible. The financial adviser
w il l  provide the decision-maker w ith a
descr ipt ion of  the  infor mat ion b eing
considered in the analysis and the steps
under taken toward understanding the
financial  aspects of  the proposed trans-
act ion.

The work pro duc t  prov ided by  the
f inancia l  adv iser  t y pica l ly  includes  a
p re s e nt at i o n  t o  t h e  d e c i s i o n - m a ke r
regarding the histor y and financial mer-
its  of  the proposed M&A transact ion.
This presentation should take place early
enough, prior to the date the final deci-
sion is required, that the decision-maker
can ask quest ions and fully consider the
advice being provided.
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Often, M&A transact ions are delayed
through no fault  of  the decision-maker
or the financial adviser. In most of  these
situat ions, the decision-maker should
ask the financial  adviser to update the
presentat ion and the financial advice so
that the advice is  relevant as of  the date
on which the irrevocable decision is to
be made.

Summary
When a decision-maker is asked to decide,
for him or herself  or on behalf  of  others,
whether or not to enter into a proposed
M&A transaction, that person may seek
independent financial advice. There are
also many types of  acquisit ive, financ-
ing, restructuring, and reorganizat ion
transactions for which the decision-maker
may seek independent financial advice.

The independent financial advice that
the decision-maker may seek is differ-
ent from, and in many situations broader

than, a construct ion company business
v a lu at i o n . T h e  d e c i s i o n - m a ke r  m ay
engage the independent financial adviser
for object ive transact ional advice even
before  the  subjec t  const r uc t ion com-
p any  re ce ives  a  f i r m  of fer. It  i s  more
impor tant  than ever  for  const r uc t ion
company execut ives  and shareholders
i nvolve d  i n  p otent i a l ly  cont rovers i a l
transact ions to obtain t imely, indepen-
dent f inancial  adv ice. This  discussion
presented some of the types of potentially
controversial  transact ions w ith which a
construct ion company decision-maker
may be confronted.

It  is  prudent for the decision-maker,
especially one who is acting for the ben-
efit  of  other par t ies, to obtain his or her
own independent financial advice. These
instances include (and may especial ly
include) a pending M&A transact ion in
which the other transaction participants
have already engaged their own financial
adviser.  n
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