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introduction
The perspective of a practicing securities attorney 
is often influenced by (1) current and historical 
security litigation judicial decisions and (2) his 
or her personal experience. In order to provide a 
practitioner’s perspective, we discussed the cur-
rent state of corporate security transactions with a 
practicing securities attorney.

Peter Fetzer, a partner in the securities group of 
Foley & Lardner LLP, has graciously offered to share 
his expertise with our readers. He has extensive 
experience counseling public and private compa-
nies, and he is a published author.

Peter’s practice is focused primarily in the 
areas of securities regulation, mergers and acquisi-
tions, corporate governance, and general corporate 
counseling. He is a practicing attorney located in 
Milwaukee, Wisconsin.

Because Peter is a Wisconsin practitioner, he 
follows the judicial decisions in his state and in 
Delaware. We typically find that securities attorneys 
consider Delaware decisions to be relevant to their 
practice, no matter where they practice law.

The Insights editorial team developed some 
questions related to securities litigation that should 
be of interest to our readers. We then presented 
our questions to Peter. We hope that you find his 
insights as informative as we did.

Zanni:  As an adviser to a company involved in 
a merger or acquisition, how do you approach the 
issue of potential shareholder dissent?

Fetzer:  Very carefully.

In my experience, it is almost inevitable that 
there will be some form of shareholder dissent, rang-
ing from a lawsuit to a nasty letter trying to extract 
a concession from the company. Since the threat of 
shareholder dissent is so likely, I am always careful 
to explain to the company’s board of directors what 
is coming and how the board members can best set 
themselves up to protect against any such dissent 
having any merit to it.

Boards do not like shareholder lawsuits and dis-
sent, and discussion of such things tends to get them 
nervous. However, you have to be up front about the 
risks and likelihood of such dissent to avoid any sur-
prises on the part of the board. You have to remind 
the board how important it is that the board be 
careful and diligent in fulfilling its fiduciary duties.

Zanni:  Based on your experience, how often do 
shareholders dissent to a transaction? Is it often or 
rare, and why do you suppose that shareholders dis-
sent (personal reasons, money, or other)?

Fetzer:  Very often. If I were to hazard a guess, I 
would say 80 percent of the time you can expect 
some kind of dissent. Sometimes it is just a nasty 
letter with threats trying to extract a concession 
from the company, but it also frequently goes 
beyond that to the filing of an actual lawsuit.

As to the reasons for shareholder dissent, I know 
shareholders who are very principled in their deal-
ings with companies and dissent because they truly 
believe the transaction is not in the best interests of 
the company and its shareholders. However, there 
are also a number of shareholders who dissent sim-
ply with a view to increasing their own payout.
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In one instance, we had a company which had 
gotten a great deal on the price of its stock in a 
merger, especially considering the financial difficul-
ties it was facing, and everybody seemed happy. 

However, there were some warrant holders who 
long ago had purchased warrants with an exercise 
price well in excess of the merger price. Under the 
terms of the warrants, the warrant holders had no 
contractual rights to receive anything in the merger 
for their warrants.

Knowing this, and knowing they had no arguable 
claim, they still wrote to the company threatening a 
lawsuit, hoping to extract some concession from the 
company. The company did not make any conces-
sions, and the threats turned out to be hot air. But, 
it did cost the company in attorneys fees and time 
to refute the meritless claims.

Zanni:  What shareholder related legal decisions—
Wisconsin, Delaware, or other—do you consider 
leading cases to your practice? And, why are they 
important or why not?

Fetzer:  I still look primarily to the well-established 
Delaware cases. Smith v. Van Gorkom (Del. 1985)1 
and Cede & Co. v. Technicolor, Inc. (Del. 1996)2 
provide excellent examples to a board of directors 
of how not to satisfy its duty of care.

Revlon, Inc. v. MacAndrews & Forbes Holdings, 
Inc. (Del. 1986)3 remains the seminal case governing 
directors’ fiduciary duties in selling a corporation. 

Unocal Corp. v. Mesa Petroleum Co. (Del. 1985)4 
provides an example of the other constituencies that 
a company may consider as a factor in evaluating 
a transaction, such as employees, creditors, and 
customers of the corporation, and communities in 
which the corporation operates.

Zanni:  In your practice, how often do you sug-
gest that a valuation practitioner provide a fairness 
opinion? And, in what circumstances would you 
suggest it?

Fetzer:  In every transaction, I discuss the pros 
and cons of a fairness opinion with the board of 
directors, and I normally recommend that a fairness 
opinion be obtained.

There are instances where the cost and expense 
of a fairness opinion are not warranted, but these 
are not frequent. And, often there are other mitigat-
ing factors involved.

Inevitably, it seems, 
when a client has gone 
without a fairness opin-
ion, questions and con-
cerns have been raised 
by a dissident share-
holder. In one instance, 
this resulted in amend-
ing the disclosure doc-
uments, but nothing 
more.

Zanni:  In a recent 
Delaware decision, Golden Telecom, Inc. v. Global 
GT,5 the Chancery Court estimated a fair value 
approximately 24 percent greater than the trans-
acted merger price.

When advising a business client on how to struc-
ture a transaction what are the practical implica-
tions of a third-party fair value estimate that could 
exceed merger proceeds?

Fetzer:  I think the Golden Telecom case serves 
as a reminder that, in an appraisal proceeding, the 
court has great discretion in determining the fair 
value of the security. And, the court is not bound 
by the fairness opinion or the merger price in deter-
mining the fair value.

I do not think the case undercuts the value of 
a fairness opinion. However, it does increase the 
importance of getting a good valuation firm, and 
ensuring that such firm uses the most profession-
ally accepted and credible practices when conduct-
ing its analysis. 

In Golden Telecom, there also seemed to be an 
underlying sense that perhaps the sale process could 
have been more robust.

Zanni: From your experience, how do you view the 
legal concept of shareholder rights in Wisconsin? 
Are the protections offered to dissenting or minor-
ity shareholders adequate, biased, or relatively fair? 
Has the level of protection evolved over time?

Fetzer:  My overall sense is that they are tipped 
slightly in favor of companies because of the time 
and expense involved in dissenting. If you go back 
far enough, there was a time when an extraordinary 
corporate transaction would require a unanimous 
shareholder vote.

“Inevitably, it seems, 
when a client has gone 
without a fairness 
opinion, questions and 
concerns have been 
raised by a dissident 
shareholder. ”
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Then this standard was eliminated and dissent-
er’s rights statutes came into being. These statutes 
attempt to strike a fair balance between the com-
pany’s ability to act with the approval of a majority 
of its shareholders to approve a business combina-
tion and the right of the minority shareholders to 
ensure that they receive a fair price.

While exercising dissenter’s rights requires 
some expense and compliance with strict timing 
requirements, such rights have been successfully 
asserted on a number of occasions.

I note the Notz v. Everett Smith Group Ltd. 
decision6 by the Wisconsin Supreme Court, as an 
example of the delicate balance between the rights 
of companies and dissenting shareholders. In Notz, 
the majority shareholders of Albert Trostel & Sons’ 
(ATS) looked closely into buying a plastics com-
pany, and then directed ATS to forego purchasing 
such plastics company.

Shortly thereafter, the majority shareholders 
themselves purchased said plastics company and 
sold important plastics related assets of ATS to the 
plastics company at a favorable price to the major-
ity shareholders.

I think the case demonstrates that minor-
ity shareholders can bring a claim, but they must 
make sure that they allege and demonstrate with 
evidence that they were specifically harmed.

The court dismissed the minority shareholder’s 
claim for breach of fiduciary duty against the board of 
directors and against the majority shareholder relat-
ed to not acquiring the plastics company and selling 
assets of ATS. This was because “the loss of a cor-
porate opportunity and the sale of a subsidiary with 
high growth potential—caused harm primarily to the 
corporation . . .” and not the minority shareholder.

On the other hand, the court upheld the 
minority shareholder’s claim for breach of fidu-
ciary duty related to the company’s expendi-
tures for the due diligence examination regard-
ing the plastics company. This was because 
this action ultimately benefited the majority 
shareholders.

Specifically, the Court stated that it agreed 
“with the court of appeals that the majority 
shareholder’s appropriation of the due dili-
gence paid for by the corporation resulted in 
a constructive dividend to the majority share-
holder because it received a benefit at the 
expense of the minority shareholders . . . .”
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