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Daubert in the Realm of Financial 
Damages Experts1
Jonathan M. Dunitz, Esq.

Shareholder Forensic Analysis Insights

In many litigation engagements, such as those involving (1) lost profits damages, (2) 
breach of contract, and (3) business valuation, forensic accounting experts are often 

involved. Whether you are a practicing attorney or forensic accounting expert, it is strongly 
recommended that you understand the common reasons why a forensic accounting expert’s 
report/testimony may be excluded at trial. At a minimum, it is imperative that practitioners 

understand Daubert, Joiner, and Kumho and the nuances arising out of the case law 
interpreting them. It is typically not the trial court’s role to determine whether an opinion is 

correct, only that it is reliable and relevant.

introduction
Cases that require forensic accounting experts, such 
as those involving lost profits damages, breach of 
contract, and business valuation, often have experts 
on either side who are worlds apart in their conclu-
sions.2 In fact, it is not uncommon for a plaintiff’s 
expert and a defendant’s expert in such cases to dif-
fer by a factor of five or ten.3

Given such broad differences that are presum-
ably based upon the same available data, one might 
expect that one or both experts will be excluded. 
Yet, exclusion remains the exception not the rule.4 

The most likely reason for exclusion being the 
exception is that the trial court’s role is not to deter-
mine whether an opinion is correct, only that it is 
reliable and relevant.5

While exclusion may be the exception, the 
courts are certainly not timid about excluding 
an expert under the appropriate circumstances. 
Indeed, some studies suggest that the success rates 
for exclusion are increasing. As many federal court 
practitioners have likely experienced—and a recent 
PriceWaterhouseCoopers study confirms—challeng-
es to expert witnesses have increased dramatically 
since the Supreme Court’s decision in Kumho Tire 
Co. v. Carmichael,6 the final case in the trilogy of 
Daubert v. Merrell Dow Pharmaceuticals, Inc.,7 

General Electric Co. v. Joiner,8 and Kumho Tire Co. 
v. Carmichael.9

Given this increase in challenges to experts and 
the significant harm exclusion can do to a case, it 
is important that both attorneys and experts under-
stand the rules laid down by Daubert, Joiner, and 
Kumho, and the nuances arising out of the case law 
interpreting them.

A recent case from the District of Massachusetts 
makes clear the importance of Daubert and an 
attorney’s obligation to fully understand the bases of 
an expert’s opinion. In United States v. Hebshie, the 
court vacated a criminal conviction based on inef-
fective assistance of counsel because trial counsel 
failed to challenge the prosecution’s experts.10 

In the “Introduction” section of the order, 
the court stated that at least one of the prosecu-
tion’s experts would have been excluded, and that 
“[u]nder the ‘prevailing professional norms,’ rea-
sonably competent counsel would have moved for 
a Daubert/Kumho Tire hearing before trial. . . .”11

In addition to finding that contesting the reli-
ability of experts “was plainly within” the standard 
practice of an attorney, the court held that “[w]hile 
counsel need not read every article pertaining to the 
subject at hand, he must ‘keep abreast of current 
legal literature and developments.’”12
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Although Hebshie is a criminal case 
and the professional literature at issue 
involved “increasing scrutiny of arson 
evidence,” it would not be surprising to 
find similar case law finding its way into 
civil litigation. If that were to happen, 
the frequency of Daubert motions could 
increase exponentially.13

dauberT gateKeeping 
and the Focus on 
reliaBility and 
relevance

After the Supreme Court decided 
Daubert, “reliable” and “relevant” 
became the concepts upon which experts 
and their opinions would succeed or fail. 
These terms, when applied to experts, 
can cover a broad swath of fact patterns 
that are not always parallel to the defini-
tions of relevance and reliability of the 
Federal Rules of Evidence.14

Adding complexity to the determina-
tion of whether an opinion is reliable or 
relevant are the unique jargon and methodologies 
of certain areas of expertise. In the realm of finan-
cial experts, the methodology can get lost in a haze 
of spreadsheets, projections, discount rates, and 
econo-talk. If one does not understand the expert’s 
jargon, it is sometimes difficult to discern whether 
the expert’s opinion is relevant or reliable.15

Still, this haze should not obscure the basic reli-
ability and relevance tenets of Daubert, Joiner, and 
Kumho.

These tenets were enunciated in Daubert, which 
held that a trial judge’s responsibility regarding 
expert opinions is to “ensure that any and all scien-
tific testimony or evidence admitted [at trial] is not 
only relevant, but reliable.”16

Joiner provided a bit more direction to the trial 
courts by holding that:

. . . conclusions and methodology are not 
entirely distinct from one another. Trained 
experts commonly extrapolate from exist-
ing data. But nothing in either Daubert 
or the Federal Rules of Evidence requires 
a district court to admit opinion evidence 
that is connected to existing data only by 
the ipse dixit of the expert. A court may 
conclude that there is simply too great an 
analytical gap between the data and the 
opinion proffered.17

Finally, Kumho extended a trial judge’s gatekeep-
ing obligation to “‘technical’ and ‘other specialized 
knowledge.’”18 This clearly brought Daubert into 
the realm of financial damages experts.19

Under Daubert and its progeny, “[t]he task for 
the district court in deciding whether an expert’s 
opinion is reliable is not to determine whether it 
is correct, but rather to determine whether it rests 
upon a reliable foundation, as opposed to, say, 
unsupported speculation.”20

In the following sections, a number of cases 
involving expert exclusions are discussed. These 
cases provide guidance for areas where attorneys 
should examine both the analysis and report of their 
own expert and the opposing expert.

reliaBility

Choose the Right Expert—Your Case 
May Depend on It

Carefully selecting an expert is important. Not only 
must the expert have the necessary education, 
background and experience to qualify as an expert 
under Daubert and its progeny, he or she should be 
able to communicate his or her opinion clearly and 
concisely.
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In selecting a financial 
expert, non-Daubert con-
siderations should include 
whether the expert can 
explain complex financial 
analyses in terms that a lay 
person can understand. If 
not, the expert may avoid 
exclusion but confuse the 
jury or cause it to find that 
the expert lacks credibil-
ity. Under those circum-
stances, exclusion of the 
expert may have been bet-
ter for the case.

Still, even the best orator must be qualified. 
What Daubert and subsequent case law demon-
strates is that courts will exclude experts who do not 
possess the specialized knowledge required under 
Federal Rule of Evidence 702.

In other words, an individual should be “quali-
fied as an expert by knowledge, skill, experience, 
training or education,” and should be able to “assist 
the trier of fact to understand the evidence or to 
determine a fact in issue” or there is a risk of exclu-
sion.21

As a result, when providing the expert’s quali-
fications, emphasis should be given to the expert’s 
length of experience, prior cases with similar types 
of damages or calculations, and any specialized 
knowledge, education, training, and experience.22

Moreover, it is important that the credentials be 
relevant to the task at hand, as courts have excluded 
seemingly qualified people who did not understand 
the damages model. For example, a CEO or other 
corporate executive can be excluded despite years 
of experience in an industry and appropriate educa-
tion. This is because he or she attempts to opine on 
lost profits based upon a method with which he or 
she is unfamiliar.23

In addition, where testimony requires an analy-
sis beyond an expert’s training, experience, and 
qualifications, general business or financial acu-
men may not meet the standards of expert wit-
ness.24

At the same time, the lack of specific experi-
ence with the subject matter is not automatically 
grounds for exclusion. Many courts regard expe-
rience as going to weight, not admissibility, by 
requiring “general rather than specific experience 
with the subject matter.” An expert’s opinion, how-
ever, should still “aid the trier in [the] search for 
the truth.”25

Make Sure Your Expert Has the 
Facts—His or Her Opinion Depends 
on It

Unfortunately, with the volume of discovery and 
the associated costs exponentially rising, it is often 
difficult to strike an appropriate balance between 
ensuring the expert has all of the factual data neces-
sary while avoiding excess data that will increase 
costs. The key is to communicate and understand 
what the expert needs and why.

When it comes to the expert’s knowledge of the 
facts, the courts have generally delineated a line 
between what is inadmissible opinion testimony and 
what goes to weight—that is, is subject to “vigorous 
cross-examination.”

On the one hand, when experts misapply or 
misuse factual data, courts tend to favor allowing 
the finder of fact to consider the weight of the tes-
timony. 

On the other hand, courts tend to exclude specu-
lation, conjecture, or unsupported conclusions. For 
example, where testimony of lost profits is not based 
on historical data, and is only based on the expert’s 
“experience and knowledge” of a particular market, 
it will be excluded as overly speculative.26 

This is because Federal Rule of Evidence 702 
“implicitly requires that the information be viewed 
as reliable by some independent, objective standard 
beyond the opinion of the individual witness.”27

Thus, it should come as no surprise that courts 
expect experts to be knowledgeable about the facts 
that support, or should support, damages calcula-
tions. An expert simply cannot rest upon his or her 
education and experience to the exclusion of facts 
and data.

In a case in which the expert apparently tried 
to do just that, the court held: “He does have an 
impressive level of education and experience. . . . 
He plainly has the knowledge and intellect to apply 
his training in a variety of contexts when and if he 
does the necessary investigation and research. The 
problem is that he appears not to have done that in 
this case.”28

In addition, courts will exclude expert testimony 
where there is inadequate “factual data to sup-
port the expert’s conclusions.”29 Courts have also 
excluded expert testimony when experts have been 
ignorant of data that should have been discovered in 
the course of discovery.30

Even where an expert knows the facts, exclusion 
is appropriate where “an expert’s testimony is not 
tied to the facts of the case, and assumptions are not 
based on facts in the record. . . .”31

“. . . it should come 
as no surprise that 
courts expect experts 
to be knowledgeable 
about the facts that 
support, . . . dam-
ages calculations.”



www .willamette .com INSIGHTS  •  AUTUMN 2011  39

Courts are also wary of experts who rely too 
heavily on data and information provided by the 
parties that engaged them as experts or who rely on 
data favorable to their clients while ignoring unfa-
vorable information.32

In addition, attorneys should avoid having their 
experts engage in “too much hypothesizing” and 
seek exclusion of opposing experts whose reports 
rely largely on hypotheses as opposed to facts.33

Conversely, differences in opinion regarding the 
facts in the record, or their relative importance, are 
typically left for cross-examination: “despite notable 
deficiencies,” opinions are best tested through 
cross-examination “that would inform the weight to 
be afforded [the] conclusions.”34

Finally, in some circuits, the courts gener-
ally permit testimony based on allegedly erroneous 
facts if there is some support for those facts in the 
record.35

Find the Method in the 
Madness

As with the factual basis of the opinion, an expert’s 
strong reputation cannot be the sole basis for an 
expert’s opinion, nor is it an alternative to proper 
analysis. Indeed, in a case in which the defendant 
claimed that the court should allow the expert’s tes-
timony based on the expert’s personally developed 
methodology, because the expert was well respect-
ed, the court held that being held in high regard was 
“not a substitute for analysis.”36

Similarly, when an expert relied solely on infor-
mation provided by the attorney, the court excluded 
the expert because even a “supremely qualified 
expert cannot waltz into the courtroom and render 
opinions unless those opinions are based on some 
recognized scientific method and are reliable and 
relevant under the test set forth by the Supreme 
Court in Daubert.”37

Of course, merely picking a reliable and rel-
evant methodology does not automatically make 
the opinion itself admissible. Rather, an expert 
should both select a well-accepted methodology 
and apply that methodology correctly to the facts 
of the case.38

In this regard, “[t]he court’s role—and the offer-
ing party’s responsibility—is ‘to make certain that 
an expert, whether basing testimony on profes-
sional studies or personal experience, employs in 
the courtroom the same level of intellectual rigor 
that characterizes the practice of an expert in the 
relevant field.’”39

Where the expert fails to 
properly apply the methodol-
ogy, such as failing to factor 
in expenses that are nor-
mally incurred in generating 
income when calculating lost 
profits damages, exclusion is 
appropriate.40

In addition, experts have 
been excluded where he or 
she used his or her own ver-
sion of an existing methodol-
ogy where that version:

1. has not been tested,

2. has not been sub-
jected to peer review,

3. has no controlling standards,

4. has no demonstrable showing of support 
within the scientific community, and

5. was produced solely for the subject litiga-
tion.41

The courts also seek consistency. In one case in 
which the expert’s “deposition testimony and expert 
report [were] at war with each other,” the court was 
left “guessing as to [the] basis of his calculations or 
its potential error rate.”42 As a consequence, the 
court excluded the expert because it had “no idea 
which of [the] assumptions truly formed the basis 
of his calculations.”43

In a different case, the expert was excluded 
because he had previously testified in another case 
that the method he applied in the current case 
was “unreliable, inadvisable, or unsupportable.”44 
Certainly different methods may be appropriate in 
the context of financial damages calculations due to 
the availability or unavailability of data or because 
of the specific type of business. However, if an expert 
has testified in a different case that the method that 
he or she is currently using is unreliable, inadvis-
able, or unsupportable, he or she must be ready to 
explain why it is appropriate in the particular case.

is the expert’s testiMony 
relevant?

Regarding the relevance of expert testimony, courts 
have held that “expert testimony must be relevant 
not only in the sense that all evidence must be 
relevant, but also in the incremental sense that 
the expert’s proposed testimony, if admitted, likely 
would help the trier of fact to understand or deter-
mine a fact in issue.”45

“. . . an expert 
should both select 
a well-accepted 
methodology and 
apply that meth-
odology correctly 
to the facts of the 
case.”
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The discussion below 
addresses a few of the 
circumstances in which 
courts of various jurisdic-
tions have found that the 
opinion of a financial dam-
ages expert, even if reliable, 
would not assist the trier of 
fact and, as such, is irrele-
vant as defined by Daubert, 
its progeny and the Federal 
Rules of Evidence.

Can the Expert 
Trace the Damages 
to the Alleged 
Breach? 
One common area in which 
motions to exclude finan-
cial experts are successful 
involves expert damages 

calculations that do not explain or account for the 
claims or defenses. If an expert does not trace the 
damages to the claim or defense, then a court may 
well exclude the expert’s testimony.

It is well settled that “the damages . . . must be 
reasonably certain and directly traceable to the 
breach, not remote or the result of other interven-
ing causes.”46 Consequently, courts may exclude 
expert testimony that insufficiently ties damages to 
a defendant’s alleged conduct on the grounds that it 
has not provided evidence of causation.

For example, in a case in which the expert 
assumed that the defendant was liable for all 
counts alleged by the plaintiff and did not take into 
account other factors that may have contributed 
to profit losses, the court excluded the expert’s 
testimony.47

Similarly, it is important to examine whether an 
expert has ruled out other possible causes for loss-
es—that is, intervening causes. Failing to consider 
other industry or economic factors that could have 
affected a plaintiff’s performance during the damage 
period can lead a court to exclusion of an expert’s 
testimony.48

For example, in a 2005 Delaware case, the court 
decided that the plaintiff’s expert’s testimony was 
insufficient because the expert failed to consider 
whether the plaintiff’s loss of sales could have been 
caused by (1) increased competition, (2) the bank-
ruptcy of a primary supplier, and (3) a major con-
struction project near the entrance to its store.49 

In a pre-Daubert example, the Seventh Circuit 
case determined that “expert testimony may be 
excluded where the expert failed to consider other 
causes for the lost profits such as market saturation 
and reduced prices of alternate products.”50

Another relevance issue involves something as 
simple as calculating damages using the wrong date. 
For example, when an expert calculated reasonable 
royalties from the date that the lawsuit was filed, 
he was excluded. This was because applicable law 
required that the calculation use the date of the first 
infringement.51

It is, therefore, important that an attorney dis-
cuss relevant dates, whether they are dates in a con-
tract or statutory dates, with the expert to be sure 
that the time period for which the expert calculates 
damages is correct.

In addition, while it should go without saying, it 
is important that any contract term that implicates 
how damages are calculated be discussed with the 
expert—or at least identified—to ensure that such 
terms are considered by the expert as part of ren-
dering his or her opinion.

is the opinion within 
econoMically realistic?

In an area that often combines both reliability and 
relevance, courts are also on guard for opinions 
about the extent of losses that exceed the bounds of 
reason. A Florida case that addressed this very issue 
noted that lost profits damages are not equivalent to 
“the purchase of a winning lottery ticket . . . any lost 
profits award must be limited to the actual damages 
sustained.”52

In other words, the expert cannot use “account-
ing alchemy” to transform a “humble enterprise” 
into “an engine of commerce.”53 Of course the 
reverse is also true and a defendant’s expert should 
not take “an engine of commerce” and turn it into a 
“humble enterprise.”

In a similar vein to the Florida case, an expert 
took a very short period of success for a new busi-
ness and calculated damages based on a forecast 
that exceeded even the business plan of that new 
entity. The court found that “while estimates and 
speculation are sometimes necessary in lost profits 
cases, extrapolations that are so removed from eco-
nomic reality are not an appropriate opinion upon 
which to determine damages.”54

Finally, where an expert projected lost profits for 
a 77-year period based upon a single flood, the court 
found that the period was “exceedingly long.”55

“It is, therefore, 
important that an 
attorney discuss 
relevant dates, 
whether they are 
dates in a contract 
or statutory dates, 
with the expert to 
be sure that the 
time period for 
which the expert 
calculates damages 
is correct.”
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the Bases For the Motion 
to exclude seeM the saMe 
as another case, But the 
outcoMe was diFFerent—
why?

Based upon the review of numerous motions to 
exclude experts and relevant cases, it appears that 
it is not always a simple matter of the court find-
ing an expert’s testimony inadmissible based on a 
single factor in the expert’s report. Rather, reading 
“between the lines,” it appears that exclusion is 
often based on an amalgamation of issues that com-
bine to render the expert irrelevant or unreliable.

This appears to be borne out by some case 
law. For example, in the First Circuit case U.S. v. 
Mooney, the defendant argued that the trial court 
abused its discretion based upon “another trial 
court’s decision regarding a different expert.”56

The First Circuit disagreed, at least in part, 
because it had no ability to compare the “particular 
facts and circumstances” of the case cited by the 
defendant with the facts and circumstances of the 
defendant’s case.57

The Maine District Court, recently cited Mooney 
as holding “that the district court did not abuse 
its discretion in admitting opinion testimony by a 
handwriting expert, but noted that it was 
not deciding whether another district 
court would have abused its discretion by 
excluding similar testimony.”58

In other words, similar cases and seem-
ingly similar fact patterns do not always 
result in similar decisions on the exclu-
sion of experts. As such, the most likely 
lesson to be learned from these cases is 
that it is best to cite as many bases as pos-
sible for the court to find an expert unreli-
able or irrelevant. While some bases will 
obviously be stronger than others, it may 
be the sum total of issues upon which the 
court bases an order excluding the expert.

is it really expert 
opinion?

Although slightly off the Daubert topic, 
another consideration regarding experts 
is whether the opinion is truly an expert 
opinion. Federal Rule of Evidence 702 
permits expert testimony only where “sci-
entific, technical, or other specialized 

knowledge will assist the trier of the fact to under-
stand the evidence or to determine a fact in issue.”

Where the testimony is not based upon scien-
tific, technical, or other specialized knowledge, but 
is instead the expert’s “lay opinion of the facts of 
the case,” the opinion is not admissible if it does not 
help the jury with a fact that it can decide without 
expert assistance.59

In fact, such an opinion is “inadmissible either 
as a lay opinion under Rule 701 or as an expert 
opinion under Rule 702 simply because it [is] not 
helpful . . . to a determination of a fact in issue” 
nor will it “assist the trier of fact to understand the 
evidence.”60,61

In the area of financial experts, while certain 
mathematical calculations may require technical 
or other specialized knowledge requiring expert 
opinion, “[s]imple addition and division does not 
qualify.”62 Nor does simple addition or division 
provide any knowledge that will assist the jury in 
understanding the evidence or a fact in issue.63

Moreover, under Federal Rule of Evidence 701, 
calculations of this nature are not admissible where 
they are “not rationally based on [the expert’s] 
‘perception,’ but rather upon several assumed facts 
given to him by” a party or a party’s counsel.64

In addition, whether the opinion is truly expert 
opinion may also affect the evidence upon which 
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the expert is permitted to 
rely for his or her tes-
timony. Specifically, the 
facts or data relied upon 
by an expert in rendering 
an expert opinion need 
not be admissible.65

Where however, the 
opinion is not “expert” 
opinion, the Rule of 
Evidence permitting reli-
ance on inadmissible evi-
dence is inapplicable.66 As 
a result, if an expert is 
testifying that a column of 
numbers provided by the 
client is correctly added, 
that opinion may not be 
admissible. This is because 
the numbers themselves 
are hearsay. And, once the 

expert steps out of the role of expert, his or her 
testimony can no longer rely on inadmissible evi-
dence.

It is important to keep these matters in mind 
when analyzing an expert’s opinion to be sure that 
the opposing party is not attempting to use the 
imprimatur of an expert to create an inference 
that certain calculations are beyond reproach or 
as a method to get otherwise inadmissible evidence 
before the jury.

dauberT, Joiner, Kumho and 
other Bases For exclusion 
are not Just aBout opposing 
party’s expert

An important, though often overlooked, aspect of 
expert exclusion is that the application of the Daubert 
principles begins before receipt of the opposing 
expert’s designation and opinion. For example, one 
should consider the tenants of Daubert, Joiner, and 
Kumho during preparation of discovery requests to 
ensure that information required by one’s experts is 
made available by the opposing party. 

This analysis continues as the expert gathers 
information and begins to formulate the opinion. 
Then, when the expert provides the report, it imper-
ative that the attorney review his or her expert’s 
report with the same critical eye that is applied to 
an opposing expert. To ignore the Daubert prin-
ciples until delivery of the opposing expert’s report 
is to risk exclusion of one’s own expert.

Careful analysis of cases involving the exclusion 
of financial experts reveals that some of the exclu-
sions might have been prevented through an attor-
ney’s better understanding of the data upon which 
the expert relied or failed to rely. Many others could 
have been avoided had the attorney better under-
stood their own expert’s methods and conclusions. 

Indeed, while the road to avoiding expert exclu-
sion may start with choosing the right expert, stay-
ing on that road requires communication with that 
expert to ensure he or she has the necessary data. 
Finally, when the destination is reached, passage 
through the judicial gatekeeper requires critical 
analysis of the expert’s report. This includes the 
data he or she relied on and the methodology used. 

The roadmap for this analysis is largely the reli-
ability and relevance requirements of Daubert and 
its progeny.

If an attorney fails to apply Daubert to the 
review and critique of his or her own expert’s report 
before disclosing that report to the opposing party, 
then he or she should not be surprised if the trial 
judge limits the expert or closes the gate on the 
expert entirely.

This careful critique is particularly important 
where the financial expert is an experienced con-
sultant, but not a seasoned expert. Where the indi-
vidual is inexperienced as an expert, he or she may 
be well-versed in the standards for his or her profes-
sion. However, that expert is unlikely to consider 
the evidentiary standards required by the courts. 
Indeed, the record of expert financial opinions 
being limited or excluded is replete with examples 
of financial experts relying on the type of data that 
he or she customarily—and properly—uses in con-
sulting matters.

Unfortunately, while the data used and methods 
applied may be acceptable in the consulting setting, 
those procedures may be untested by the rigorous 
vetting of the litigation process or deemed insuffi-
cient under the circumstances of a given case. The 
best way to avoid this pitfall is communication with 
the expert to be sure he or she understands what is 
required for the opinion to be admissible.

Balancing costs with needs
An August 2008 study of the American College of 
Trial Lawyers Joint Project with the Institute for 
the Advancement of the American Legal System on 
Discovery found that “[t]here is a serious concern 
that the costs and burdens of discovery are driving 
litigation away from the court system and forcing 
settlements based on the costs, as opposed to the 
merits, of cases.”67

“Indeed, while the 
road to avoiding 
expert exclusion may 
start with choosing 
the right expert, 
staying on that road 
requires communica-
tion with that expert 
to ensure he or she 
has the necessary 
data.”
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The same report found that “[e]xpert witness 
fees are a significant cost factor driving litigants to 
settle, ranking just slightly behind trial costs and 
attorneys fees.”

The cost conundrum is not likely to get better 
any time soon. The explosion of discovery since the 
electronic evidence rules went into effect—at the 
same time that clients have clamored to keep costs 
down—makes keeping experts informed of all rel-
evant facts an ever-increasing challenge. Cases that 
used to generate one banker’s box of documents now 
generate multiple discs of documents: thousands of 
e-mails, pages upon pages of spreadsheets, inven-
tories, projections, reports, miscellaneous scanned 
documents, and so forth.

While it may be cliché, the haystack got bigger 
and the number of them multiplied, but the single 
pin stayed the same size and shape. This deluge 
of information requires a careful balance between 
ensuring that an expert has sufficient evidence to 
render a credible, admissible opinion and keeping it 
affordable for the client.

Again, the key is communication so that (1) the 
attorney understands what the expert needs and 
(2) the expert has the data he or she needs to accom-
plish his or her task without risking exclusion.

Other expenses that factor into the expense 
dilemma are expert fees related to an attorney’s 
preparation of motions to exclude and oppositions 
thereto.

First, in order to lay the groundwork for a motion 
to exclude, experts often assist attorneys as they 
prepare to take an opposing expert’s deposition. 

Second, where the opposing party files a motion 
to exclude an expert, that expert’s input is almost 
universally required in preparation of the opposition 
to that motion.

Third, in many instances it is helpful for an expert 
to prepare review reports of opposing expert reports. 
These review reports may be used either for back-
ground to prepare a motion to exclude or during trial 
preparation to prepare for cross examination.

While it can be difficult to ask a client to incur 
these additional expenses, an expert’s assistance 
with these tasks can be invaluable and provide a 
benefit to the prosecution or defense of the case that 
outweighs the expense.

To avoid difficulties with both the client and the 
expert, the role of the expert should be discussed 
and budgets made as early as possible. In addition, 
the lines of communication need to remain open 
so that if the expert’s fees and expenses approach 
the budgetary limitations, decisions can be made 

or options explored to keep costs in check without 
risking exclusion.

discovery and expert 
coMMunication

Litigators reading this discussion may now be feel-
ing a bit of agita due to the potential for opposing 
counsel to discover the communications that are 
suggested in this article.68

The elixir for this agita can be found in recent 
changes to Federal Rule of Civil Procedure 26 that 
were intended to ease communication between 
experts and attorneys. Specifically, the primary aim 
of the 2010 amendments to Federal Rule of Civil 
Procedure 26(a)(2) and 26(b)(4) is to protect draft 
reports and communications between experts and 
attorneys from discovery.

As noted by the Advisory Committee, the new 
rules are “designed to protect counsel’s work prod-
uct and ensure that lawyers may interact with 
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retained experts without fear of exposing those com-
munications to searching discovery.”69

As a word of caution, however, it should be noted 
that the amendment contains exceptions for com-
munications that “(i) relate to compensation for 
the expert’s study or testimony; (ii) identify facts 
or data that the party’s attorney provided and that 
the expert considered in forming the opinions to 
be expressed; or (iii) identify assumptions that the 
party’s attorney provided and that the expert relied 
on in forming the opinions to be expressed.”70 

Given these exceptions, it may be safer to 
remain circumspect in communicating with experts 
until the courts have provided some guidance on the 
new Rules.71

is it always necessary to 
Move to exclude?

Like most strategic decisions in the course of litiga-
tion, one must carefully weigh the possible rewards 
against the possible risks before filing a motion to 
exclude an expert. While the reward of knocking 
out the opposing lost profits expert is significant, 
one should assess the risk that the motion may not 
be successful.

If the judge denies the motion, its filing may not 
advance the moving party’s case and, more impor-
tantly, will highlight the perceived weaknesses in 
the expert’s opinion. Under that scenario, opposing 
counsel and the expert will be able to explore ways 
to bolster the opinion or address the weaknesses in 
time for trial.

Still, some weaknesses and errors are incapable 
of repair, because it is simply too late or the error 
too egregious to credibly respond. If so, filing a 
motion may be beneficial even if the court is unlike-
ly to grant it. Highlighting such an error could create 
a favorable settlement environment. This is because 
the risk of proceeding to trial with a flawed expert 
opinion is too great.

Moreover, the motion may also provide an oppor-
tunity to educate the trial judge on a contested issue 
that will likely be the subject of objections at trial, 
so that he or she will be aware of—and have a bet-
ter understanding of—the issue when it does arise.

These would, therefore, be factors that may sup-
port filing a motion even when it is unlikely that the 
court will exclude the expert.

Conversely, if the issues raised in the motion 
are of a type that opposing counsel and the expert 
would be able to find ways to fix and/or counter, 
the strategic decision might be to forego filing the 

motion. By giving counsel and the expert notice of 
weaknesses in the opinion and time to fix them, the 
moving party will have foreshadowed its potential 
trial strategy. This could have serious implications 
for the conduct of the case.

Educating opposing counsel and his or her expert 
on deficiencies in the opinion that they can counter 
in time for trial will also diminish the moving party’s 
ability to “vigorously cross-examine.”

If the expert is able to credibly respond to the 
challenges that the motion to exclude raises, then 
the opportunity to neutralize the expert through 
cross-examination could be lost. Consequently, 
unless the motion to exclude is extremely strong, it 
is sometimes better to skip the motion and focus on 
“vigorous cross-examination” at trial.

conclusion
Taking the time and making the investment to 
ensure that your expert’s report can withstand the 
scrutiny of a Daubert (or other) challenge can result 
in significant savings for your client. This involves 
taking preventive measures such as checking to 
make sure that the damages relate to claims, and 
that the damages have sufficient evidentiary foun-
dation.

Other issues, particularly those relating to the 
application of peer-accepted methodology and data 
use, can be more difficult to detect, but you can 
avoid them nevertheless with proper planning and 
review.

Your expert can also assist you in the identi-
fication of issues in the opposing expert’s report. 
Although it requires an investment, it may prove to 
be some of the best spent time on your case.
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