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Significant Valuation-Related Issues 
as Decided by the Delaware Court of 
Chancery
Timothy J. Meinhart and Kevin P. Carey

Dissenting Shareholder Valuation Insights

The Delaware Chancery Court routinely decides on valuation issues relating to shareholder 
dissent matters. Given its sophistication in this area, the Chancery Court’s decisions are 
closely followed by both lawyers and valuation analysts who practice in areas involving 
shareholder litigation. This discussion describes several recent Delaware Chancery Court 
decisions, and it provides insights into the business valuation aspects of each decision.

introduction
The Delaware Court of Chancery (the “Court”) 
decides on all matters concerning equity, with the 
most common form of equity being a shareholder’s 
interest in a business entity. The Court is commonly 
regarded as the leading forum for deciding dispute 
litigation involving matters related to the merger, 
acquisition, and recapitalization of Delaware cor-
porations.

As a result of the large number of business enti-
ties organized in the state of Delaware, the Court 
has become an authoritative voice on matters relat-
ing to business valuation and security analysis.

Given its vast influence on valuation-related 
matters, litigators and valuation analysts often look 
to the Court for guidance on how business interests 
are to be valued for purposes of dissenting share-
holder actions. Because of the somewhat limited 
case law on shareholder dissent matters in many 
other states, other jurisdictions routinely look to 
Delaware case law for guidance on certain legal and 
valuation issues.

The purpose of this discussion is to review and 
describe various business valuation–related issues that 
have been addressed by the Court in the recent past.

These issues relate to the following:

1. The necessary disclosures in a proxy state-
ment

2. The use of and the reliance on company 
management–prepared financial projec-
tions in the valuation analysis

3. The reliance on the transaction/merger 
price as an indication of the fair value of the 
subject company stock

4. The proper valuation variables to consider 
in a discounted cash flow analysis

5. The proper cost of capital components to 
use in the valuation analysis

6. The appropriateness of relying on only one 
method in preparing a valuation analysis

7. The proper treatment of a built-in capital 
gain tax liability when valuing a company 
as a going concern

8. How the selected valuation method dictates 
whether a control price premium is incor-
porated in the valuation analysis

9. How the industry in which a company 
operates can influence the selection of the 
appropriate valuation method to use in the 
analysis
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10. The consideration of any nonoperating 
company cash in the valuation analysis

This discussion summarizes several recent 
Delaware judicial decisions that provide guidance 
on how the Court viewed each of the above-men-
tioned valuation issues.

The goal of this discussion is to provide the 
reader with a better understanding of how the Court 
views these valuation-related issues. These judicial 
views often have a significant impact on the fair 
value conclusion reached by valuation analysts.

Maric capital Master Fund, 
ltd. v. plato learning, inc.

In Maric Capital Master Fund, Ltd. v. PLATO 
Learning, Inc.,1 the Court provided insight on 
issues related to:

1. properly describing the analysis of a finan-
cial adviser in a proxy statement,

2. the use of various equity risk premiums in 
deriving a cost of equity capital, and

3. the disclosure and use of financial projec-
tions prepared by the subject company 
management.

Background
Maric Capital Master Fund, Ltd. (“Maric”), a sig-
nificant shareholder in PLATO Learning, Inc. 
(“PLATO”), sought an injunction against the execu-
tion of a proposed merger between PLATO and 
Thoma Bravo, LLC, for $5.60 per share.

Maric argued that the PLATO board of directors 
breached its duty to maximize shareholder value in 
the proposed merger. In a previous ruling, the Court 
found no grounds for an injunction and ruled in 
favor of PLATO.

In this subsequent ruling, however, the Court 
took issue with PLATO’s proxy statement and 
ordered an injunction on the proposed merger until 
“corrective disclosures” were made with regard to 
such issues.2

Misleading Discount Rate Description
The Court found that PLATO did not provide a 
clear and concise description of the process that 
the PLATO financial adviser used in estimating the 
present value discount rate for its discounted cash 
flow (DCF) valuation analysis.

The proxy statement specifically indicated a 
present value discount rate for PLATO in the range 
of 23 percent to 27 percent. However, in reality, the 
PLATO financial adviser calculated two weighted 
average cost of capital (WACC) estimates of 22.6 
percent and 22.5 percent.3

Furthermore, as noted by the Court, these two 
WACC estimates were estimated using (1) a “very 
loose variation” of the capital asset pricing model 
(CAPM) and (2) a comparable company analysis, 
respectively.4

In defense of the present value discount rate 
range presented in the proxy statement, PLATO 
pointed to the testimony of its financial adviser, who 
stated that he chose the range of 23 percent to 27 
percent because: 

. . . (1) the WACC of comparable compa-
nies was around 25 percent, (2) PLATO’s 
estimated WACC was about 23 percent, and 
(3) [the financial adviser] felt that choosing 
a higher number—27%—was appropriate 
because PLATO is a micro-cap company 
with illiquid stock.5

The Court disagreed with the PLATO rationale for 
stating a higher range of WACC in the proxy state-
ment, and the Court concluded that the proxy state-
ment was likely misleading. In support of its decision, 
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the Court noted that there is no evidence that the 
financial adviser informed the PLATO special com-
mittee that it chose a range of WACC of 23 percent to 
27 percent for the above-mentioned reasons.

The Court also noted that the only tangible evi-
dence of any actual financial analysis conducted 
by the financial adviser indicated a WACC of 22.5 
percent or 22.6 percent.

The Court also noted that the 22.5 percent and 
22.6 percent present value discount rates estimated 
by the PLATO financial adviser were comprised of 
“eyebrow-raising premiums” that were “heaped on 
top of the core CAPM analysis, including a technol-
ogy ‘industry risk premium’ of 1.4 percent and a 
small cap premium of 9.5 percent.”6

Additionally, since PLATO had no debt, the 
Court determined that the appropriate cost of capi-
tal was its cost of equity and not the WACC.

The Court seemed to take issue with the “loose” 
approach to the CAPM that the financial adviser 
used, at least with respect to (1) the various premi-
ums included and (2) the use of the WACC as the 
PLATO present value discount rate (as opposed to 
the PLATO cost of equity).

Because of PLATO’s failure to properly describe 
the relatively high present value discount rate that 
was concluded by the financial adviser, the Court 
concluded that the proxy statement was misleading. 

More specifically, the Court noted that the proxy 
statement presented a range of value for PLATO 
that suggested that the merger price was far more 
attractive than what the financial adviser’s valuation 
would have shown had he or she utilized the present 
value discount rate generated by the adviser’s actual 
analysis of the PLATO WACC.

PLATO is yet another example of how the Court 
often takes a somewhat skeptical view of the appli-
cation of various equity risk premiums, such as the 
small cap equity risk premium, when estimating a 
cost of capital.

Omission of Management Projections
The proxy statement also failed to disclose the free 
cash flow estimates made by PLATO management. 
The Court found this “odd,” stating that “manage-
ment’s best estimate of the future cash flow of a cor-
poration that is proposed to be sold in a cash merger 
is clearly material information.”7

The Court went on to elaborate that the PLATO 
investors would want to know if the price being 

offered was considered fair compensation for the 
benefits received from future expected cash flow 
should PLATO remain an independent going con-
cern.

The Court did not go so far as to explicitly state 
that management-prepared free cash flow estimates 
are considered the superior cash flow estimates in a 
DCF analysis, at least when compared to free cash 
flow estimates prepared and/or adjusted by an inde-
pendent third party.

However, the Court did rule that PLATO must 
disclose the management-prepared free cash flow 
estimates, thus viewing management-prepared cash 
flow projections as a reliable indicator of the com-
pany’s expected future cash flow.

gloBal gt lp v. golden 
telecoM, inc.

In Global GT LP and Global GT Ltd v. Golden 
Telecom, Inc.,8 the Court opined on valuation-relat-
ed issues concerning:

1. whether to consider the transaction (merg-
er) price in estimating the fair value of the 
acquired company stock, and

2. the proper terminal growth rate, income tax 
rate, beta, and equity risk premium to use 
in the valuation analysis of the target com-
pany stock.

Background
In December 2007, Vimpel-Communications 
(“VimpelCom”) acquired Golden Telecom, Inc. 
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(“Golden”) at a price of $105 per share. Global GT 
LP (“Global”), a minority shareholder in Golden, 
filed a request for appraisal of Golden, believing that 
Golden was undervalued in the merger.

In its independent determination of fair value, 
the Court determined that Golden was indeed 
undervalued in the merger. The Court subsequently 
estimated a fair value for Golden of $125.49 per 
share. 

The Court relied solely on the DCF method 
and disregarded the transaction price of $105 that 
Golden argued was an indication of fair value.

Within its DCF valuation analysis, the Court 
reached several decisions with regard to certain 
valuation variables.

Rejection of the Merger Price as Fair 
Value

The Court found that the merger price of $105 had 
“no reliable bearing on [its] appraisal valuation.”9 
Golden argued that, with assistance from external 
advisors, it determined that $105 was indeed a fair 
transaction price.

Furthermore, no other interested acquirers came 
forward to offer a better transaction price, despite 
hearsay of a supposed merger between Golden and 
VimpelCom.

In reaching its decision, the Court took issue 
with (1) the arm’s-length nature of the transaction, 
or lack thereof, as well as (2) the shopping efforts of 
Golden, or lack thereof, in the market.

The two largest shareholders in both Golden 
and VimpelCom were (1) Altimo Holdings and 
Investments Limited (“Altimo”) and (2) Telenor ASA 
(“Telenor”). Furthermore, Altimo, the largest share-
holder of Golden, publicly stated that it would not sell 
its stake in Golden in a merger with an entity other 
than VimpelCom. Considering that the relationship 
between Golden and VimpelCom was far from inde-
pendent, it appears that the merger between the two 
could hardly be perceived as arm’s length.

Indeed, the merger process that occurred 
between the two entities “created a situation where 
other market players would rationally infer that the 
merger was the deal supported by Golden’s two larg-
est stockholders whose interest in VimpelCom gave 
them special reasons to support that deal and not to 
sell into another transaction.”10

Golden admitted that its external advisers 
did not market Golden to potential bidders and, 
instead, focused on achieving a maximum bid from 
VimpelCom.

According to the Court, the market had not 
determined the fair value of Golden, because Golden 
did not make itself available to the market. Rather, 
with regard to the transaction price of $105, Golden 
“was simply locking in a floor, and creating the 
perfect conditions for an effective passive market 
check.”11

The Court’s ruling on this issue seems to suggest 
that it views a price that was arrived at through an 
auction or marketing of the subject company as a 
better indication of fair value than a price that was 
negotiated by two parties that may not be negotiat-
ing on an arm’s-length basis.

However, it is noteworthy that the Court stated 
that no third-party expressed an interest in acquir-
ing Golden after it signed the merger agreement 
with VimpelCom. One can only wonder whether 
the Court would have considered the merger price 
in its estimate of fair value if Golden had been mar-
keted to other potential acquirers in addition to 
VimpelCom.

Key Findings in the DCF Analysis 
Process

In determining the fair value of Golden at the time 
of the transaction, the Court relied solely on the 
DCF valuation method. In doing so, the Court made 
certain adjustments to the following valuation vari-
ables:

1. Terminal growth rate

2. Projected income tax rate

3. Beta

4. Equity risk premium

In estimating the appropriate terminal growth 
rate to use in the DCF analysis, the Court con-
cluded that a valuation analyst should consider 
both (1) the projected long-term nominal GDP 
country growth rate and (2) the projected country 
inflation rate.

Simply relying on the projected long-term coun-
try inflation rate, especially when the subject com-
pany operates in an industry that is projected to 
grow at a rate greater than the projected long-term 
GDP rate, was considered by the Court to be “an 
unduly pessimistic assumption.”12

What is particularly interesting about this aspect 
of the Court’s decision is how it distinguished 
between appropriate growth rates for mature com-
panies versus growing companies. As noted by the 
Court, “A viable company should grow at least at the 
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rate of inflation . . . the rate of inflation is the floor 
for a terminal value estimate for a solidly profitable 
company that does not have an identifiable risk of 
insolvency.”13

The Court also noted that once an industry has 
matured, a company operating within the mature 
industry will generally grow at a steady growth rate 
that is approximately equal to the nominal GDP 
growth rate.

With regards to the appropriate income tax 
rate to use in its DCF analysis, the Court ruled in 
favor of the Golden financial expert, who relied on 
(1) Golden management projections and (2) the 
Golden historical average income tax rate.

The Global financial expert, on the other hand, 
simply used the income tax rate that was estimated 
and used by a third-party entity in its fairness opin-
ion of the Golden transaction. In this instance, the 
Court clearly sided with the financial expert who 
based his income tax rate on data developed by 
Golden management. 

In determining the appropriate beta to use in 
valuing Golden, the Court sided with the Golden 
financial expert, who used the five-year weekly 
historical beta of Golden as provided by Bloomberg. 
In contrast, the Global financial expert argued for a 
“predictive” beta as estimated by MSCI Barra (the 
“Barra beta”).

Although the Court admitted that the problem 
of determining which beta to use is “one that [it is] 
poorly positioned to resolve,” it took issue with the 
proprietary nature of the Barra beta, in that it can-
not be “reverse-engineered.”14

Furthermore, the Barra beta is not supported by 
“the weight of any reliable academic or professional 
literature.”15

Global argued that should the Court reject its 
use of the Barra beta, then the Bloomberg adjusted 
beta should be used instead. The Court also rejected 
this argument. The Court concluded that there is 
no indication that Golden, which has “low leverage, 
fast growth, and consistent performance,” would 
revert to a beta of 1.0, especially in an emerging and 
thus risky market such as Russia.16

The Court therefore relied primarily, though not 
entirely, on the commonly-used Bloomberg five-year 
weekly historical beta for Golden. This is because 
this beta is still considered in the financial world to 
have a “fair amount of predictive power, and to be 
a reliable proxy for unobservable forward-looking 
betas.”17

It is noteworthy that the Court did not reject the 
use of the Barra beta in future cases. However, if 
the Barra beta is used, the Court noted that a more 
detailed description of how the beta works and why 
it is superior to other beta measurements should be 
presented to the Court.

The most notable disagreement between the 
opposing financial experts focused on the appro-
priate equity risk premium (ERP) to use in their 
respective analyses. The Court ruled in favor of 
the Global financial expert on this issue. That 
expert relied on academic experience and litera-
ture as well as the supply-side ERP reported in the 
Ibbotson SBBI Valuation Yearbook (the “supply-
side ERP”).

The Golden financial expert, on the other hand, 
relied on the historical ERP found in the 2008 
Ibbotson SBBI Valuation Yearbook (the “historical 
ERP”). That ERP was based on long-term, unadjust-
ed historical rate of return data from 1926 through 
2007.

The supply-side ERP estimate that Ibbotson 
publishes uses the Ibbotson historical sample of 
company returns from 1926 to the present year. 
However, unlike the historical ERP, the supply-side 
ERP considers components (1) that are driven by 
the price-to-earnings ratio of a stock and (2) that 
are driven by the expected earnings growth of a 
stock.

As stated by the Court, “The [supply-side ERP] 
rate assumes that actual returns to equity will track 
real earnings growth, not the growth reflected in the 
price-to-earnings ratio.”18

Although the historical ERP has been the 
more commonly used ERP estimate, the Court 
sided with the use of the supply-side ERP. This 
is because “there is solid academic and profes-
sional thinking that supports the view that [the 
supply-side ERP] is the most responsible ERP to 
deploy.”19 

The Court concluded that any ERP estimate is 
still just an estimate of something highly uncer-
tain.20

s. Muoio & co. llc v. 
hallMarK entertainMent 
investMents co.

In S. Muoio & Co. LLC v. Hallmark Entertainment 
Investments Co.,21 the Court commented on the fol-
lowing valuation-related issues:
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1. Whether the timing of a recapitalization 
can be perceived as opportunistic when 
considering relevant macroeconomic con-
ditions

2. Whether to value an entity as a going con-
cern or in liquidation in a scenario such as 
a recapitalization

3. The sole reliance on the DCF method in a 
valuation of an entity

4. The use of proprietary financial pro-
jections versus company management– 
prepared financial projections in the valu-
ation analysis

Background
In March 2010, Hallmark Entertainment 
Investments Company (“Hallmark”) 
approved and executed a recapitaliza-
tion of Crown Media Holdings, Inc. 
(“Crown”). That recapitalization pri-
marily constituted an exchange of its 
Crown debt obligations for the Crown 
common and preferred equity.

S. Muoio & Company LLC (“Muoio”), 
a minority shareholder in Crown, filed 
a request for an injunction on the pro-
posed recapitalization. Muoio claimed 
that Crown was recapitalized at an 
unfair price and was, thus, significantly 
undervalued.

Furthermore, Muoio argued that 
Crown should be valued using the DCF 
valuation method, which had not been 
used by Hallmark.

The Court ruled that the recapi-
talization process and the terms were 
“not flawed” and that the value of 
Crown, as estimated by the Muoio valu-
ation expert, was “far less credible and 
persuasive than [Crown’s] experts.”22

The Court took issue with a number 
of positions advanced by either Muoio 
or its valuation analyst. First the Court 
disagreed with Muoio that Hallmark 
opportunistically timed the recapital-
ization of Crown.

Second, the Court disagreed with 
the Muoio valuation expert’s decision 
to:

1. place sole reliance on the DCF 
method in its valuation analysis of 
Crown and

2. develop financial projections for Crown for 
use in its DCF analysis that were different 
(and higher) than the financial projections 
prepared by Crown management.

Timing of the Recapitalization
In its argument for the unfair nature of the proposed 
recapitalization, Muoio argued that Hallmark “oppor-
tunistically timed” the proposal to recapitalize Crown 
when the credit markets had frozen and Crown was 
still overwhelmed by its debt obligations.23

In response to this argument, the Court noted 
that Hallmark had “all along sought a meaningful 
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solution to Crown’s crumbling capital structure” and 
thus it ruled in favor of Hallmark on this matter.24 

Hallmark had effectively demonstrated to the 
Court that:

1. there was no definitive way that Crown 
would be able to meet its debt obligations 
and

2. no viable alternative was available other 
than recapitalization or bankruptcy.

Issues with the Muoio Expert’s 
Analysis

Muoio relied, in part, on its valuation expert’s DCF 
analysis as the basis for its argument against the 
fairness of the proposed recapitalization. The Court 
could not accept the Muoio DCF valuation analysis, 
however. The Court noted that “no potential buyer 
or valuation expert [other than the Muoio valuation 
expert] ever perceived Crown’s value to exceed its 
debt.”25

When determining the value of a company that 
is on the brink of bankruptcy with no ability to refi-
nance its debt, the Court noted that “a corporation’s 
long-term, ‘going concern’ value becomes irrelevant 
and instead its value in bankruptcy becomes the 
relevant metric for determining fair value.”26

If the Court agreed with the Muoio valuation 
expert’s DCF valuation analysis, which utilized a going- 
concern fair value method, it would have been forced 
to “disregard the economic reality” of Crown and 
view Crown as if “it had no liquidity crisis,” which, as 
the Court found, was clearly not the case.27

Although an argument can be made that the DCF 
valuation method has been generally preferred in 
previous litigation matters, the Muoio valuation ana-
lyst’s sole reliance on that method created a value of 
Crown that was significantly higher than any of the 
other value indications of Crown.28

The Court admitted that the use of only one val-
uation method has been appropriate under certain 
circumstances. However, the circumstances in this 
particular case dictated that the Muoio valuation 
analyst’s DCF analysis “is only reliable when it can 
be verified by alternative methods to DCF or by real 
world valuations, including especially, valuations 
performed by potential third-party buyers.”29

In rejecting the Muoio valuation expert’s analy-
sis, the Court cited Hanover, a previous Delaware 
case.30

In this matter, the Court gave no weighting to the 
expert analysis that was based on a single valuation 

method, but instead gave full weighting to the valu-
ation analysis that “used a more robust approach 
involving multiple methodologies to support [the] 
valuation conclusions.”31

In addition to the sole reliance on the DCF meth-
od, the Court disagreed with certain components of 
the Muoio valuation analyst’s DCF valuation analy-
sis. Perhaps most notable of these criticisms was the 
valuation expert’s decision to prepare his own finan-
cial projections for Crown—as opposed to using the 
Crown management-prepared cash flow projections.

The valuation analyst argued that the manage-
ment-prepared projections were too low. However, 
the Court found it was “unreasonable [for the 
expert] to substitute [his] personal judgment for 
‘the non-litigation business judgment of [Crown’s] 
management.’”32

Furthermore, the valuation analyst had devel-
oped his cash flow projections of Crown “in only a 
short period of time and without access to [Crown] 
management or its data.” In contrast, former Crown 
management had convinced the Court that their 
management-prepared cash flow projections were 
“carefully crafted and reasonable.”33

Any valuation that relies on a DCF method 
becomes significantly influenced by the cash flow 
projections used in the analysis, as the Court noted 
in this particular ruling. The Court has a reli-
ably consistent history of preferring management- 
prepared projections of the subject company to any 
other projections.

Therefore, any valuation that does not incorpo-
rate company management–prepared projections 
runs the risk of being rejected by the Court. This is  
especially true when the alternative financial pro-
jections are created solely for litigation purposes.

in re Berger v. puBco corp.
In re Berger v. Pubco Corp., et al.,34 the sole valua-
tion issues before the Court were:

1. a capital gain tax issue and

2. a control premium issue.

Capital Gain Tax Issue
In terms of the capital gain tax issue, Pubco owned 
a significant portfolio of securities as of the merger 
date. Some of these securities had market prices 
that exceeded their purchase prices. As a result, the 
securities portfolio was subject to a significant built-
in, unrealized, capital gain.
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The Court concluded that it was not appropriate 
to reduce the value of the Pubco securities portfolio 
for the projected capital gain tax liability that may 
be incurred if the securities were sold. In reaching 
its decision, the Court noted that, as of the merger 
date, nothing in the record indicated that:

1. any particular securities within the portfo-
lio were earmarked for sale or

2. Pubco had a particular time table for selling 
any of the securities.

Given these issues, the Court referenced the 
Paskill Corp.35 decision. In that decision, the 
Delaware Supreme Court held that it was improper 
to apply a deduction to an asset valuation based 
on speculative future tax liabilities attributed to 
sales that were not specifically contemplated at the 
merger date.

The Court also stated that the Paskill decision 
was based on the “bedrock” principle of Delaware 
appraisal law, which entitles “the dissenters in an 
appraisal action . . . to receive a proportionate share 
of fair value in the going concern on the date of the 
merger, rather than value that is determined on a 
liquidation basis.”36

The Court further noted that the assumption 
in an appraisal is that the dissenting shareholders 
would be willing to maintain their investment posi-
tion had the merger not occurred. Reducing the 
value of the securities portfolio by the capital gain 
tax that has theoretically encumbered the unreal-
ized gains in the portfolio treats the portfolio as if:

1. it was sold at market value on the merger 
date,

2. the sales proceeds were used to pay the 
capital gain tax, and

3. the net proceeds were distributed to the 
shareholders.

As the Court noted, this set of assumptions indi-
cates a liquidation value rather than a going concern 
value.

Instead, the Court referenced Tri-Continental37 
in stating “the stockholder is entitled to be paid 
for that which has been taken from him, his pro-
portionate interest in a going concern. By value 
of the stockholder’s proportionate interest in the 
corporate enterprise is meant the true or intrinsic 
value of his stock which has been taken by the 
merger.”

In our view, the Court’s reasoning for disallowing 
the capital gain tax deduction is logical. However, 
the Court’s language seems to indicate that it may 

have allowed a reduction in value for an unrealized 
capital gain tax if there was a plan in place, as of the 
valuation date, to liquidate the securities.

Control Premium Issue
In terms of the control price premium issue, the 
two parties disagreed over the issue of whether or 
not to apply a control price premium to the Pubco 
stock values that were estimated by the valuation 
experts using an income-based valuation method. 
Consequently, the Court was asked to decide on the 
appropriateness of applying a control premium to 
the value of the Pubco shares.

In reaching its decision, the Court noted that 
both valuation experts used the DCF valuation 
method and the book value method. The Court also 
noted that, under Delaware law, it is appropriate 
to add a control premium when appraisers use a 
comparable public company valuation methodology.

The Court further noted that this has been the 
teaching of cases following the Delaware Supreme 
Court’s decision in Rapid-American v. Harris.38

Since neither of the valuation experts used a 
comparable public company method, the Court 
decided that the application of a control price pre-
mium was not appropriate.

In reaching its decision, the Court stated, “Cases 
decided in the Court of Chancery since Rapid-
American have clearly held that the addition of a 
control premium to a DCF valuation, as here, is not 
appropriate. . . . the value of Pubco’s shares should 
not be increased by a control premium because no 
such premium was implicit in any valuation meth-
odology used by the appraisers.”39

The Court’s decision related to the control price 
premium issue is interesting, but not surprising, 
given Delaware case law on this issue. However, it 
is noteworthy that an increasing number of valua-
tion analysts believe that a DCF valuation method 
can result in either:

1. a controlling ownership interest value or

2. a noncontrolling ownership interest value. 

The distinction usually lies in the assumptions 
on which the company cash flow projection was 
prepared. In other words, if controlling ownership 
interest-type adjustments were incorporated in the 
projected cash flow, then a case can be made that 
the resulting value from the DCF valuation method 
is on a controlling ownership interest basis.

In contrast, if controlling ownership interest-type 
adjustments were (1) available to a hypothetical 
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buyer of the company but (2) not 
incorporated in the projected cash 
flow, then a case can be made that 
the resulting value from the DCF 
valuation method is on a noncon-
trolling ownership interest basis. 
As this line of thought emerges 
over time, it will be interesting to 
see whether the Court changes its 
thinking on this issue.

in re dollar thriFty 
shareholder 
litigation

In In re Dollar Thrifty Shareholder 
Litigation,40 the Court addressed the 
issue of considering the expected 
post-merger synergies in estimating 
the fair value of a target company’s 
stock.

Background
In April 2010, Hertz Global Holdings, 
Inc. (“Hertz”) and Dollar Thrifty 
Automotive Group, Inc. (“Dollar 
Thrifty”) entered into a merger 
agreement whereby (1) Hertz would 
acquire Dollar Thrifty at a price of 
$41 per share and (2) a $200 mil-
lion cash dividend would be paid by 
Dollar Thrifty to its shareholders. 

Furthermore, Hertz agreed to 
divest certain of its assets as well 
as pay a reverse termination fee 
should the merger not meet regula-
tory approval.

A group of Dollar Thrifty share-
holders (the “Dollar Shareholders”) sought an 
injunction on the proposed merger. These share-
holders believed that the Dollar Thrifty board of 
directors (the “Dollar Board”) did not fulfill its 
obligatory duties in seeking maximum value for 
its shareholders.

The Court denied the Dollar Shareholders’ 
request for an injunction, ruling that there was suf-
ficient evidence to indicate that the Dollar Board 
tried to maximize shareholder value. Furthermore, 
as the Court indicated, the proposed merger trans-
action did not deter other players in the car rental 
market from making a competitive bid for Dollar 
Thrifty.

Synergistic Value
Perhaps most notable in this case was the Court’s 
criticism of the Dollar Shareholders’ valuation 
expert’s DCF analysis, which was significantly high-
er than the valuation performed by the Dollar 
Board’s valuation analyst. This incremental value 
was explained by the inclusion of potential syner-
gies from the proposed merger.

The Court stated that the inclusion of potential 
synergies did not allow for “a sound DCF valuation.” 
When the post-merger synergies were eliminated 
from the Dollar Shareholders’ valuation expert’s 
DCF analysis, the Dollar Shareholders admitted 
that the valuation analyst’s analysis was “not funda-
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mentally different” from the Dollar Board valuation 
analyst’s analysis.41

With the two sides in general agreement on 
the value of Dollar Thrifty, the Court supported 
its ruling that the Dollar Board selected a reason-
able course of action in entering into the merger 
transaction. The Court noted that “Dollar Thrifty 
had pressed Hertz to pay something very near the 
high end of its own view of [the] standalone value 
[of Dollar Thrifty].”42

Commentary
In Dollar, the Court clearly viewed the inclusion of 
expected post-merger synergies in the fair valua-
tion of the target company stock as inappropriate. 
However, after considering the Court’s commentary 
in Pubco, one can only wonder whether an acqui-
sition price premium or control price premium 
would have been allowed by the Court if the Dollar 
Shareholders’ valuation expert used a guideline 
publicly traded company valuation method instead 
of the DCF valuation method.

Furthermore, if the Court allowed such a price 
premium, it is interesting to speculate whether the 
Court would have insisted that the price premium be 
adjusted to exclude expected post-merger synergies.

For several years, commentators in the busi-
ness valuation community have debated the issue 
of whether the guideline publicly traded company 
method always results in a noncontrolling owner-
ship interest value.

It will be interesting to see if the Court takes 
note of these debates and reevaluates its position 
on the application of control price premiums when 
using a valuation method that incorporates publicly 
traded stock prices.

wavedivision holdings, llc 
v. MillenniuM digital Media 
systeMs, llc

In WaveDivision Holdings, LLC v. Millennium 
Digital Media Systems,43 the Court addressed 
several valuation-related issues, including the fol-
lowing:

1. The appropriate financial projections to use 
in a DCF valuation analysis

2. The impact that industry-related consid-
erations may have on the selection of the 
valuation method to use in the analysis.

Background
WaveDivision Holdings, LLC (“Wave”) entered into 
agreements with Millennium Digital Media Systems, 
LLC (“Millennium”) to purchase the Millennium 
cable systems in Michigan, Oregon, and Washington 
(the “Subject Systems”) for $157 million. As dis-
cussed by the Court, even though the purchase 
agreements contained no solicitation provisions, the 
provisions did not prevent Millennium from pursu-
ing an alternative refinancing deal shortly after the 
purchase agreements were signed.

Wave brought a breach of contract action against 
Millennium. The action alleged that Millennium 
breached the no solicitation provisions of the pur-
chase agreements. The Court found that Millennium 
breached both purchase agreements. And, as a 
result, Wave was entitled to damages.

While the Court focused on several legal issues 
in deciding whether Millennium breached the no 
solicitation provisions of the purchase agreements, 
this discussion focuses entirely on the significant 
financial/valuation issues that arose in the damages 
portion of the decision.

The Court concluded that Wave is only entitled 
to recover the net loss it suffered because of the 
Millennium breach. More specifically, Wave is enti-
tled to recover:

1. the value it expected to realize from the 
purchase agreements minus

2. any cost avoided by not having to perform 
(most obviously, the purchase price) and 
minus

3. any mitigation that Wave was able to achieve 
by purchasing substitute cable systems.

Expert Opinions
The damages analysis employed by the forensic 
analysts of each side of the litigation included an 
estimated value for the Subject Systems.

The Wave analyst arrived at a value for the 
Subject Systems by applying a pricing multiple of 
8.8 to the Subject Systems’ annualized EBITDA. 
This methodology resulted in a concluded value for 
the Subject Systems of $324.8 million.

The annualized EBITDA was estimated to include 
the earnings growth that the Subject Systems were 
expected to achieve under Wave’s ownership and 
control. The 8.8 pricing multiple was based on the 
pricing multiples derived from two previous acquisi-
tions of cable systems by Wave.
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The Wave forensic analyst later provided a sup-
plemental report that concluded a revised value for 
the Subject Systems of $332.2 million. In this sup-
plemental analysis, the forensic analyst increased 
his estimate of the Subject Systems’ EBITDA from 
$36.9 million to $42.4 million. However, he lowered 
his selected pricing multiple to 7.8 to account for 
the impact of a downturn in the economy.

In contrast, the damages analyst for Millennium 
used a DCF method to value the Subject Systems. 
For purposes of his DCF damages analysis, the 
forensic analyst used the “base case” financial pro-
jections that Wave provided to its bank to obtain 
financing for the purchase of the Subject Systems.

However, the forensic analyst revised the base 
case projections downward due to his belief that 
the projections were unrealistically optimistic. The 
forensic analyst used the revised Wave financial pro-
jections to prepare a DCF analysis that resulted in 
a concluded value of $140.4 million for the Subject 
Systems.

The forensic analyst also prepared a second 
DCF analysis using projections that were prepared 
by a financial adviser to Millennium. This second 
DCF analysis resulted in a concluded value for the 
Subject Systems of $122 million.44

Court Analysis
The Court noted that there is no doubt that Wave 
hoped it would be able to upgrade the profit from 
the Subject Systems just like it had from other 
acquisitions in the past. However, the valuation 
procedure employed by the Wave forensic analyst 
assumed that Wave would be able to replicate its 
past successes. 

In that regard, the forensic analyst used the 
growth rates from the previous successful Wave 
acquisitions to estimate the future cash flow of the 
Subject Systems. The Court expressed concern that 
this procedure extrapolated continued success from a 
small sample size, and the analysis was not based on 
anything specifically related to the Subject Systems. 

The Court also noted that the forensic analyst 
for Millennium assumed that base case financial 
projections were overly optimistic in light of the 
overall state of the industry. Consequently, the ana-
lyst revised the financial projections downward.

In the Court’s view, the forensic analyst’s overall 
approach was based on unreliable, self-interested, and 
thinly justified reductions in the base case projections.

The Court further stated that the procedure used 
by the Millennium forensic analyst deprives Wave of 
all of the expected benefit of its bargain by focus-
ing on how the market valued the Subject Systems 
in Millennium’s hands as of the deal date—instead 
of what Wave would have reasonably been able to 
accomplish with them.

The Court also noted that “the Base Case projec-
tions provided to the bank provide a sound, conser-
vative estimate of Wave’s expectations at the time of 
the breach. These estimates have the added benefit 
of having been relied upon by a party—the bank—
with a strong interest in getting repaid.”45

Wave argued that the base case projections 
were overly conservative and that Wave expected 
to exceed the projections. In response to this argu-
ment, the Court stated that if Wave actually had 
another set of projections at the time of the deal 
that showed higher projected results, then the Court 
may have addressed the question of whether the 
higher projections could be used as the “base case” 
projections. However, the fact is that a second set of 
more optimistic projections did not exist as of the 
date of the deal.

Millennium argued that there was no reason to 
deviate from the “standard” DCF analysis in con-
cluding a value for the Subject Systems. Wave coun-
tered that cable systems are commonly valued using 
a pricing multiple of EBITDA.

The Court ultimately found that it was appropri-
ate to use a multiple of EBITDA method to value 
the Subject Systems. This decision was based on its 
finding that Wave, Millennium, and other cable com-
panies used a pricing multiple of EBITDA analysis 
when valuing cable systems.

The Court also held that the 7.8 pricing multiple 
used by the Wave forensic analyst was proper. As 
support for its decision, the Court noted that even 
Millennium’s own valuation analysis of the Subject 
Systems used pricing multiples in the range of 6.5 
to 9.

Com 
The WaveDivision decision is noteworthy from a 
valuation standpoint in many respects.

First, in the application of the DCF analysis, the 
Court noted its preference for using financial pro-
jections that were prepared in the normal course of 
business at the time of the transaction as opposed 
to using financial projections that were developed 
(or modified) for purposes of the subject litigation.
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Second, it is noteworthy that neither of the par-
ties believed the “base case” projections were accu-
rate. The Millennium damages expert believed the 
Wave-prepared financial projections of the Subject 
Systems were optimistic. In contrast, Wave argued 
that the financial projections it developed and gave 
to its bank were overly conservative.

Based on our reading of the decision, it appears 
the Court would have been open to the idea of 
either damages expert modifying the company-pre-
pared projections, but the modifications would have 
needed to be justified. Furthermore, the opinion 
suggests that the Court would have considered the 
use of alternative financial projections in the DCF 
analysis if such projections existed at the time of 
the transaction.

Third, the Court clearly demonstrated that it is 
not married to the DCF method. In situations where 
industry participants routinely use an alternative 
valuation method, the Court is willing to consider 
this alternative method in its determination of fair 
value.

in re answers corporation 
shareholders litigation

In In re Answers Corporation Shareholders 
Litigation,46 the Court addressed the following 
valuation-related issues:

1. The need to include a DCF method in a 
valuation analysis when the subject compa-
ny management did not prepare long-term 
financial projections

2. The use of a guideline publicly traded com-
pany valuation method when the guideline 
companies are not truly comparable to the 
subject company

3. The recognition of “excess cash” that the 
subject company may have at the time of 
the transaction.

Background
In Answers, the board of directors determined that 
a sale of the company was in the best interests of the 
shareholders. The plaintiffs, who were sharehold-
ers in Answers, moved for a preliminary injunction 
of the sale. In seeking an injunction, the plaintiffs 
argued that the pending deal for Answers was the 
result of an unfair sales process and an unfair sales 
price.

Answers operates answers.com, which provides 
answer-based search services to its users. The traffic 
to the Answers site, and as a result its revenue, was 
dependent on the algorithms employed by the vari-
ous search engines, in particular Google, that direct 
users to the Answers content.

Given that algorithms change unpredictably, and 
for reasons outside of Answers’ control, the parties 
to the litigation agreed that valuing Answers was 
difficult.

Upon receiving a letter of intent to acquire 
Answers for $7.50 to $8.25 per share, the Answers 
board of directors engaged a financial adviser. As 
negotiations continued, the offer price was eventu-
ally increased to $10.50 per share. The increased 
offered price was accepted by the Answers board. 

The financial adviser prepared a fairness opinion 
and concluded that a price of $10.50 was a fair price 
for the company. The $10.50 per share offer price 
represented a 19.6 percent price premium over the 
trading price of the Answers stock.

In deciding whether to issue a preliminary injunc-
tion, the Court noted that the plaintiffs must show:

1. a reasonable probability that they will be 
successful on the merits of their claims at 
trial,

2. that they will suffer imminent, irreparable 
harm if an injunction is denied, and

3. that the harm to the plaintiffs, if their appli-
cation is denied, will outweigh the harm to 
the defendants and the class if an injunc-
tion is granted.

The plaintiffs argued that they had a reasonable 
probability of success on their price and process 
claims because the Answers board failed to maxi-
mize shareholder value when it agreed to the pro-
posal transaction.

In addition to other claims, the plaintiffs con-
tended that the board relied on the flawed fairness 
opinion of the financial adviser in assessing the pro-
posed transaction and the company options.

More specifically, the plaintiffs contended that 
the fairness opinion contained various flaws, such 
as the following:

1. The opinion was not based on a DCF valua-
tion analysis of the Answers value as a going 
concern.

2. The financial adviser used guideline compa-
nies in the market approach valuation anal-
ysis that were not comparable to Answers.
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3. The fairness opinion analysis did not 
account for the amount of excess cash that 
Answers had at the time the board accepted 
the offer.

Court Analysis
In explaining why it did not conduct a DCF valu-
ation analysis, the financial adviser stated: “[I]t’s 
fairly unusual, particularly for a public company to 
have such challenging fundamentals in their busi-
ness that they have an inability to forecast financial 
performance beyond the next fiscal year, but there 
were clearly some unique characteristics of this 
business, in particular its dependence on Google 
that made it an understandable issue from our per-
spective.”47

The Court agreed and stated that without projec-
tions of financial performance, the financial adviser 
was unable to perform a DCF valuation analysis.

In regard to the market approach valuation 
analysis, the financial adviser stated that “Answers 
doesn’t have any pure comparables because their 
business is somewhat unique.”48

It is for this reason that the financial adviser 
selected a group of publicly traded companies that 
it believed were most comparable to Answers. In 
addressing the use of the market approach analysis, 
the Court noted that no other company was truly 
comparable to Answers. In spite of this observation, 
the Court stated that the financial adviser recog-
nized this weakness in the valuation method and 
attempted to make reasonable adjustments for it. 

In summary, the Court concluded that the finan-
cial adviser’s work was within the range of reason-
ableness.

In addressing the excess cash issue, the Court 
noted that the Answers financial structure is some-
what unusual for a young Internet company, in that 
approximately one-fifth of its value is in cash. 

The Court further noted that it was correct for 
the plaintiffs to emphasize the company’s significant 
cash balance, but that does not call into question 
the fundamental analysis prepared by the financial 
adviser.

In reaching its decision on this issue, the Court 
clearly stated that the valuation method used by 
the financial adviser concluded a value for Answers 
without consideration of its cash balance. The finan-
cial adviser then properly included the cash in its 
analysis in reaching the value conclusion.

In conclusion, the Court stated that the financial 
adviser made sensible judgments in the methodolo-
gies it used in view of the limited data that the board 
was able to provide given its inability to generate 
reliable long-term projections. The Court concluded 
that the board acted reasonably in relying on the 
fairness opinion.

Commentary
The Answers decision is interesting in many regards. 
First, it is noteworthy that the Court concluded 
that it was appropriate to exclude a DCF valuation 
analysis from the fairness opinion. This was because 
financial projections were difficult to develop and, 
more importantly, Answers management did not 
prepare long-term financial projections.

While a financial expert for the plaintiff testified 
that it is “difficult but not impossible” to prepare 
projections for the company, the Court did not seem 
to be persuaded that a DCF valuation analysis was 
an absolute necessity for the fairness opinion to be 
reliable.

Also noteworthy is the Court’s acknowledgement 
that none of the guideline companies in the valua-
tion prepared by the Answers financial adviser were 
comparable to Answers.

One can only speculate that without an alterna-
tive valuation method, such as the DCF method, the 
Court felt that the financial adviser, and ultimately 
the Answers board, had no choice but to rely on the 
market approach analysis for valuation guidance, 
regardless of how weak the market approach analy-
sis may have been.

Lastly, it is worth pointing out the emphasis 
that all of the parties placed on the Answers excess 
cash. In many situations, especially those involving 
small capitalization companies, the lack of focus on 
a company’s excess cash position can lead to a value 
conclusion that understates fair value.

In Answers, it appears that the financial adviser 
was aware of the large cash position and, in the view 
of the Court, properly included the excess cash in 
its value conclusion of the Answers stock.

suMMary and conclusion
Given the sophistication of the Delaware Chancery 
Court in valuation-related issues, its decisions are 
closely followed by both lawyers and valuations ana-
lysts. The Court routinely addresses issues related 
to business and security valuation analysis.
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This discussion provided insight regarding 
how the Court has a fair amount of discretion in 
estimating the fair value of a business interest, 
given the facts and circumstances of each case.

An understanding of these decisions can assist 
an attorney in developing a legal framework for 
arguing his or her case. In the same respect, a 
review of the Court’s decisions can provide the 
valuation analyst with guidance on how the Court 
views certain valuation-related issues, particular-
ly in the context of shareholder dissent matters.
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