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Valuation Analyst Guidelines Related to 
Bankruptcy Expert Reports and  
Expert Testimony
Robert F. Reilly, CPA

Bankruptcy Valuation Insights

Valuation analysts are often called upon to value debtor corporation assets, properties, 
and business interests during a bankruptcy proceeding. Valuation-related issues often 

arise with respect to: (1) the solvency of the debtor corporation at various points in time, 
(2) the value of creditors’ security interests, (3) the protection of creditors and other 

parties, (4) the fairness of proposed DIP sale or purchase transactions, (5) the collateral 
for DIP financing, (6) the reasonableness of a proposed plan of reorganization, and 

(7) many other reasons. In these instances, the valuation analyst is typically asked to 
prepare an expert report and is often asked to offer expert testimony. Now, the valuation 

analyst is not an attorney, of course. However, the valuation analyst cannot serve the 
information interests of the client—or the judge or other finder of fact—if his or her 

expert testimony is not admitted. Therefore, the valuation analyst who practices in the 
bankruptcy discipline should have a basic understanding of the judicial rules related to 

the admissibility of expert reports and expert witness testimony.

introduction
Disputes regarding the value of assets (tangible and 
intangible) and securities (debt and equity) are 
commonplace among the parties to a bankruptcy 
proceeding. Therefore, valuation analysts are often 
asked to provide valuation expert reports and offer 
valuation expert testimony within the bankruptcy 
environment.

For example, a valuation dispute may involve an 
avoidance action regarding allegations that the debt-
or corporation received less than reasonably equiva-
lent value in exchange for a transferred property.

A valuation dispute may involve the allegation 
that the debtor corporation was insolvent at the 
time of a property transfer, or an expense payment, 
or a dividend distribution.

A valuation dispute may involve an allegation 
regarding:

1. the allowed amount of a creditor’s claim or 

2. whether a secured creditor has adequate 
protection for its position.

A valuation dispute may relate to whether (and 
on what terms) the debtor corporation may buy or 
sell property, abandon a property, or reject a lease. 

A valuation dispute may involve whether the 
debtor corporation can enter into an intellec-
tual property license (or other commercialization) 
agreement.

And, a valuation dispute may involve whether 
a proposed plan of reorganization should be con-
firmed.

A valuation dispute may relate to an action to 
revoke the confirmed plan of reorganization for the 
failure to disclose material information regarding 
the debtor corporation value.

This discussion is directed to the valuation 
analyst who practices in the bankruptcy discipline. 
This discussion summarizes what the analyst should 
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know about the standards that govern the admissi-
bility of expert testimony in bankruptcy court.

The valuation analyst is not a lawyer, of course. 
And, the valuation analyst should rely on legal 
advice from legal counsel related to expert testi-
mony.

Nonetheless, the valuation analyst who practices 
in the bankruptcy discipline should be generally 
aware of the bankruptcy court guidelines related to 
expert reports and expert witness testimony.

judicial precedent and 
administrative rulings

The admissibility of all expert testimony is governed 
by the principles of the Federal Rule of Evidence 
(FRE) Rule 104(a). Under Rule 104(a), the party 
that offers the evidence has the burden of establish-
ing, by a preponderance of the evidence, that the 
expert testimony is admissible.

FRE Rule 702 provides the standards for the 
admissibility of expert (including valuation) opin-
ion evidence in the bankruptcy court (as well as in 
other courts).

The valuation analyst who is engaged to testify in 
the bankruptcy court should be aware of the follow-
ing Rule 702 expert testimony guidelines:

If scientific, technical, or other specialized 
knowledge will assist the trier of fact to 
understand the evidence or to determine a 
fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training, or 
education, may testify thereto in the form 
of an opinion or otherwise, if

(1) the testimony is based upon sufficient 
facts or data,

(2) the testimony is the product of reliable 
principles and methods, and

(3) the witness has applied the principles 
and methods reliably to the facts of the 
case.

Rule 702 was enacted in 1973 as part of the 
Federal Rules of Evidence. However, it was not until 
about 20 years later that the U.S. Supreme Court 
confirmed that Rule 702 governs the admissibility 
of expert testimony in the federal courts.

Prior to the adoption of Rule 702, the admissibil-
ity of expert testimony was generally governed by 
the standards developed by a 1920s federal appel-
late court decision, Frye v. United States.1

In the Frye decision, the defendant in a murder 
case wanted to admit testimony. The testimony 

related to the fact that he had passed a lie detector 
test that proved his innocence.

The Appeals court affirmed the trial court deci-
sion to refuse to admit the lie detector test, as such 
tests had not yet gained sufficient scientific stand-
ing.

The Frye decision established the judicial stan-
dard for the proponents of scientific evidence for 
the next 70 years. That standard concluded that 
the theory on which the expert opinion was based 
should be sufficiently established to have gained 
“general acceptance” in the particular scientific 
field.

In Daubert v. Merrell Dow Pharmaceuticals, 
Inc.,2 the U.S. Supreme Court held that the so-
called Frye standard no longer governed expert 
testimony admissibility in federal court.

The Daubert decision concluded that whether 
the expert’s theory or methodology was “generally 
accepted” was just one of the factors that the trial 
court should consider in determining whether to 
admit expert testimony evidence.

In Daubert, parents sued the manufacturer of 
antinausea drugs that were alleged to cause birth 
defects. The defendant pharmaceutical company 
moved for summary judgment based on the affidavit 
of a credentialed expert.

The defendant’s submitted peer-reviewed studies 
were based on human patients who had taken the 
drug. The studies concluded that there was no link 
between the drug and birth defects.
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The plaintiffs responded with affidavits from 
experts who relied on (1) animal studies and (2) a 
re-analysis of the epidemiological studies on which 
the defendant’s expert had relied.

The trial court ruled the plaintiffs’ tests to be 
inadmissible under the Frye standard. The trial 
court concluded these tests were not “generally 
accepted.”

The Supreme Court reversed the trial court 
decision, concluding that FRE 702 (not the Frye 
decision) governed expert testimony admission. The 
Supreme Court decided that the Frye standard was 
at odds with the more liberal FRE.

In Daubert, the Supreme Court established three 
expert testimony principles:

1. The trial judge has the task of ensuring that 
the expert testimony both rests on a reli-
able foundation and is relevant. This is the 
judge’s “gatekeeping role.”

2. Faced with a proffer of expert scientific tes-
timony, the trial judge should make a pre-
liminary assessment of whether the expert’s 
underlying reasoning or methodology is 
scientifically valid and can be properly 
applied to the facts at issue. This inquiry is 
a flexible one, and its focus should be solely 
on principles and methodology, not on the 
expert’s conclusions.

3. The expert’s conclusions should be properly 
challenged through cross-examination, pre-
sentation of contrary evidence, and judicial 
instruction on the burden of proof.

The Daubert decision established a nonexclusive 
checklist for federal courts to determine the admis-
sibility of expert opinions. Accordingly, the valua-
tion analyst should select valuation methodology, 
perform valuation analyses, and prepare a valua-
tion report that will pass this Daubert admissibility 
checklist.

the Daubert tests For 
admissiBility oF expert 
testimony

The valuation analyst who is engaged to testify in 
the bankruptcy court should be familiar with these 
five “Daubert tests”:

1. whether the expert’s technique or theory 
can be or has been tested—that is, whether 
the expert’s theory can be challenged in 
some objective sense, or whether it is sim-
ply a subjective, conclusory approach that 
cannot be reasonably assessed for reliability

2. whether the expert’s technique or theory 
has been subjected to peer review and pub-
lication

3. the known or potential rate of error of the 
expert’s technique or theory when applied

4. the existence and maintenance of standards 
and controls

5. whether the expert’s technique or theory 
has been generally accepted in the scien-
tific community.3

Also, according to FRE 702, the expert testimony 
must “assist the trier of fact to understand the evi-
dence or to determine a fact in issue.”

In the Kumho Tire Co. v. Carmichael decision,4 

the Supreme Court extended these principles to 
technical, nonscientific expert testimony. In the 
Kumho decision, the Supreme Court held that the 
trial court properly excluded testimony by an expert 
on tire failure because the expert’s methodology was 
unreliable.

The Kumho decision established three additional 
admissibility of expert testimony criteria:

1. Daubert’s “gatekeeping” function (requiring 
an inquiry into both relevance and reliabil-
ity) applies not only to scientific testimony, 
but to all expert testimony.

2. The Daubert framework was intended to be 
flexible, and not all of the factors listed in 
the Daubert checklist apply to every form 
of testimony.

3. The trial court’s review of expert testimony 
should focus on both the expert’s methodol-
ogy and the expert’s conclusions.

The valuation analyst should understand that 
in the bankruptcy court, whether valuation expert 
testimony is admissible is governed by FRE 702, as 
interpreted by Daubert and Kumho. State courts, 
however, may employ different expert testimony 
admissibility tests. Some state courts still rely on 
the old Frye test.

The valuation analyst should also understand 
that an important factor the judge will consider is 
whether the expert is qualified to perform the sub-
ject valuation.

According to the U.S. Court of Appeals: “For an 
expert’s testimony to be admissible under [FRE 702] 
. . . it must be directed to matters within the witness’ 
specific, technical, or specialized knowledge and not 
to lay matters which a jury is capable of understand-
ing and deciding without the expert’s help.”5

Valuation training and professional valuation 
credentials are important factors that the court will 
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certainly consider. However, valuation experience is 
probably the most important factor that the judge 
will consider. This is because courts seem to give 
a great deal of weight to the opinion of valuation 
experts who have valued similar assets or securities 
in the past.

In addition, in order to be admissible, the 
valuation expert’s testimony should be based on 
a reliable methodology and on generally accepted 
procedures—and not simply presented for client 
advocacy purposes.

For example, in United Phosphorus, Ltd. v. 
Midland Fumigant, Inc.,6 the U.S. District Court 
ruled that both (1) valuation testimony by an eco-
nomics expert that a trade name had no value and 
(2) the expert’s analysis regarding trademark valu-
ation failed to satisfy the “evidentiary reliability” 
standard for expert testimony.

Accordingly, that economics expert testimony 
was not admissible.

The United Phosphorus court noted that:

1. the expert’s valuation analysis was prepared 
solely for litigation purposes and

2. the expert used a valuation methodology 
that was developed solely for that litigation.

The District Court concluded that:

1. the valuation expert’s opinions and analysis 
had not been subjected to peer review and

2. there was no objective, verifiable evidence 
to indicate that the valuation methodology 
was accepted by any other economist.

other valuation analyst 
considerations related to 
Bankruptcy court expert 
testimony

The valuation analyst should be aware of the ele-
ments of the Daubert standard with respect to any 
proposed expert testimony in bankruptcy court. 
And, while he or she is not an attorney, the valua-
tion analyst should generally be aware of the legal 
framework for valuation testimony provided by 
judicial precedent, the Bankruptcy Code, and the 
Bankruptcy Rules.

For example, as a general guideline for bankrupt-
cy purposes, valuations are performed as of the date 
of the transaction or property transfer, and not with 
the hindsight benefit of subsequent events.

In addition, generally accepted accounting prin-
ciples (GAAP) or other accounting principles may 

be informative to the valuation analyst. However, 
GAAP account balances typically do not reflect the 
current value of an asset for bankruptcy purposes.

Moreover, whether the valuation involves a 
single asset or an entire going-concern business, the 
courts often conclude that an actual arm’s-length 
sales price is generally the best indication of value.

It is usually important for the valuation analyst 
to generally understand the disputed issue and 
the legal rules that will be applied to decide that 
issue. As articulated by the bankruptcy court in the 
Brandt v. nVidia Corp. decision, “the question to be 
answered is value to whom and for what purpose.”7 

Accordingly, in a bankruptcy assignment, the 
valuation analyst should clearly understand:

1. the purpose and objective of the valuation, 

2. an adequate description of the valuation 
subject and

3. the appropriate valuation date, standard of 
value, and premise of value.

The above-mentioned Brandt v. nVidia Corp. 
decision8 illustrates the importance of considering 
the purpose of the valuation in the context of a 
fraudulent conveyance claim.

In nVidia Corp., the subject dispute was whether 
an entity that purchased substantially all of the 
debtor corporation assets had paid a reasonably 
equivalent value for the debtor assets. The trustee 
attempted to prove that the purchaser paid too 
little, while the purchaser defended the amount paid 
as being reasonable.

The nVidia Corp. case involved several complex 
valuation issues, such as: the value of a settlement 
of patent litigation, the value of a highly skilled 
assembled workforce, and the value of trademarks.

In his expert testimony, the trustee’s valuation 
analyst offered a buyside valuation analysis. The 
valuation analysis was based entirely on the pur-
chaser’s internal documents regarding the debtor 
corporation value.

The bankruptcy court rejected that expert’s 
methodology. This is because it provided no objec-
tive evidence of the market value of the debtor’s 
business at the time of the transaction.

The bankruptcy court concluded that the pur-
chaser’s analysis of the debtor corporation value, 
based on expected strategic synergies, was not rel-
evant—given that the market had already indicated 
a much lower value.

The nVidia Corp. decision reflects an important 
principle in fraudulent conveyance claims: whether 
“reasonably equivalent value” is given is to be 
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determined from the standpoint of the creditors at 
the time of the property transfer.

That is, the relevant question is: whether the 
subject transaction “deplete[d] the debtor’s estate 
of valuable assets without bringing in property of 
similar value from which creditors’ claims might be 
satisfied.”9

additional valuation analyst 
expert testimony guidelines

The above-mentioned guidelines relate to valuation 
testimony before the bankruptcy court. However, 
there are also general guidelines that the valuation 
analyst should consider in every expert testimony 
situation.

Some of these valuation analyst guidelines relate 
to potential vulnerabilities that the opposing legal 
counsel may attack in the valuation expert’s opin-
ion.

The first thing that opposing legal counsel typi-
cally does is investigate the valuation expert’s résu-
mé or curriculum vitae. Therefore, the valuation 
analyst should check (and double check) his or her 
résumé. The valuation analyst should ensure that 
the résumé is current and that it does not contain 
any misstatements.

Another thing that opposing legal counsel typi-
cally does is review the valuation analyst’s prior tes-
timony and any published writings. The valuation 
analyst should anticipate questions concerning any 
prior statements that appear to be inconsistent with 
the current valuation opinion.

The valuation analyst should determine whether 
he or she was ever contacted by the adverse party in 
connection with the subject bankruptcy case. The 
valuation analyst should ensure that:

1. he or she has no confidential relationship 
with the adverse party and

2. he or she did not receive privileged infor-
mation.

The valuation analyst should be knowledgeable 
about the facts related to the valuation subject asset 
or security. Courts find the opinions of even a highly 
qualified expert to be unpersuasive when the expert 
is not sufficiently familiar with the specific facts of 
the case.

The valuation analyst should be prepared to 
testify as to all of his or her opinions at the time of 
the deposition. The valuation analyst should be pre-
pared for the following deposition questions:

1. Have you reached any opinions or conclu-
sions not contained in your expert report?

2. Have you been asked to form any other 
opinions?

3. Do you plan to offer any other opinions?

4. What additional work, if any, do you plan to 
perform related to this case? Expert testi-
mony may be excluded if the adverse party 
can show that the valuation analyst was not 
prepared to state his or her opinion at the 
time of the deposition.

The valuation analyst should generally under-
stand:

1. the requirements for the expert report con-
tents and format and

2. the schedule for when the expert report 
should be completed.

Federal Rule of Civil Procedure 26(a)(2) has 
specific requirements for expert report contents and 
for when the expert report should be submitted to 
the other side. The valuation expert’s report may be 
excluded if these rules are not followed.

The valuation analyst should understand (1) the 
valuation analysis (both data selection and meth-
odology) and (2) how to perform the calculations 
in that valuation analysis. The valuation analyst 
should be prepared for the following deposition 
questions:

1. Did you write the entire expert report your-
self?

2. Did anyone assist you in the valuation?

3. Does the expert report include any text that 
was written by your assistants?

4. Does the expert report include any analysis 
that was performed by your assistants? 

The valuation analyst should have sufficient 
knowledge about what information was relevant to 
be included in (or excluded from) the expert report. 
The expert report should include a list of all of the 
documents and testimony that the expert reviewed.

The valuation analyst should be prepared to 
explain why he or she selected the information that 
formed the basis of the expert opinion.

The valuation analyst should learn everything 
he or she can about the opposing valuation expert’s 
position. The valuation analyst will typically have 
access to the opposing expert’s report.

In addition, the valuation analyst should ask for 
the valuation workpapers that support the opposing 
expert’s position.

The valuation analyst should consider whether 
the expert opinion would make sense to a layperson. 
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Even if the subject valuation analysis is 100 percent 
correct, it may not be persuasive to a finder of fact 
if it is not understandable to a layperson.

additional valuation analyst 
expert report guidelines

There are numerous objectives of the bankruptcy-
related asset or security valuation report.

Of course, the valuation analyst wants to per-
suade the valuation report reader (whether the 
reader is a party to the bankruptcy proceeding, 
legal counsel to the parties, or the judicial finder of 
fact). And, the valuation analyst wants to defend the 
subject asset, security, or business value conclusion.

In order to accomplish these objectives, the con-
tent and the format of the valuation report should 
demonstrate that the valuation analyst:

1. understood the specific bankruptcy valua-
tion assignment;

2. understood the subject asset, property, or 
business interest;

3. collected sufficient debtor entity financial 
and operational data;

4. collected sufficient industry, market, and 
competitive data;

5. documented the specific economic attri-
butes of the subject asset, property, or busi-
ness interest;

6. performed adequate due diligence proce-
dures related to all available data;

7. selected and applied all applicable income 
approach, market approach, and cost 
approach valuation methods; and

8. reconciled all value indications into a final 
value related to the subject asset, property, 
or business interest conclusion.

The final (and arguably most important) proce-
dure in the entire bankruptcy valuation analysis is 
for the valuation analyst to defend the value conclu-
sion in a replicable and well-documented expert 
report.

Whether defending the value of a tangible or 
intangible asset, a debt or equity security, or a busi-
ness enterprise, the written valuation report should:

n explain the subject bankruptcy valuation 
assignment;

n describe the subject asset, property, or 
business interest and the subject bundle of 
legal rights;

n explain the selection 
or rejection of all gen-
erally accepted valu-
ation approaches and 
methods;

n explain the selection 
and application of all 
specific analysis pro-
cedures;

n describe the analyst’s 
data gathering and 
due diligence proce-
dures;

n list all of the docu-
ments and data con-
sidered by the valua-
tion analyst;

n include copies of 
all documents that 
were specifically relied on by the valuation 
analyst;

n summarize all of the qualitative valuation 
analyses performed;

n include schedules and exhibits document-
ing all of the quantitative valuation analyses 
performed;

n avoid any unexplained or unsourced valua-
tion variables or analysis assumptions; and

n allow the expert reader to be able to repli-
cate all of the valuation analyses performed.

In order to encourage the reader’s acceptance of 
the written report conclusion:

n the expert report should be clear, convinc-
ing, and cogent;

n the expert report should be well-organized, 
well-written, and well-presented; and

n the expert report should be free of gram-
matical, punctuation, spelling, and math-
ematical errors.

In summary, the effective (i.e., persuasive) bank-
ruptcy valuation report should tell a narrative story 
that:

1. defines the valuation analyst’s assignment;
2. describes the valuation analyst’s data gath-

ering and due diligence procedures;
3. justifies the valuation analyst’s selection of 

the generally accepted valuation approach-
es, methods, and procedures;

4. explains how the valuation analyst per-
formed the valuation synthesis and reached 
the final value conclusion; and

continued on page 57

“The final . . . proce-
dure in the entire 
bankruptcy valua-
tion analysis is for 
the valuation ana-
lyst to defend the 
value conclusion 
in a replicable and 
well-documented 
expert report.”
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applicable high-yield discount obligation interest deferral 
and disallowance rules for certain debt exchanges between 
September 1, 2008, and December 31, 2009 (per Section 
163(e)(5)).

deBtor corporation cod income 
election deFerral consideration

An insolvent corporation, a bankrupt corporation, or a 
corporation with NOL carryforwards (expiring or poten-
tially limited) should carefully consider the costs and ben-
efits of the COD income deferral—versus a current COD 
income recognition or a COD income exclusion.

For instance, it would not make sense for the above-
described DIP Corporation to have made the COD income 
deferral election. This is because the bankruptcy excep-
tion provided DIP Corporation with $10 million of COD 
income exclusion—while the COD income deferral elec-
tion would only defer such income.

In addition, an insolvent corporation or a bankrupt cor-
poration (with an NOL that is limited by IRC Section 382) 
could forgo the COD income deferral in order to apply its 
tax attribute reduction to otherwise unusable NOLs.

In addition, a debtor partnership could make the COD 
income deferral election at the partnership level. In con-
trast, the bankruptcy and the insolvency COD exceptions 
are tested at the individual partner level.

Therefore, partners with differing tax attributes or dif-
fering solvency statuses may disagree as to whether the 
debtor partnership should make the COD deferral election.

summary and conclusion
Tax planning opportunities may exist for a debtor corpora-
tion (or a debtor partnership) realizing COD income. The 
management of a debtor corporation that has renegoti-
ated or restructured its commercial debt should carefully 
consider all of the benefits and costs of the COD income 
deferral election.

These benefits and costs should be considered as part 
of the debtor corporation overall income tax planning. 

In the current economic environment, the tax planning 
cost/benefit implications of the COD income consider-
ations should be important to the managements of (and 
the professional advisers to) debtor corporations that have 
to renegotiate or restructure corporate debt.

Notes:
1. See, for example, Section 108(d)(6) and Regulation 

section 1.1502-28, respectively.
2. See Section 108(k)(5)(D).
3. See Regulation section 1.1001-3.

Robert Reilly is a managing director of the firm. Robert can be 
reached at (773) 399-4318 or at rfreilly@willamette.com.

Guidelines Related to RepoRts and 
testimony

continued from page 37

5. defends the analyst’s asset, property, or business 
interest value conclusion.

summary and conclusion
A well-prepared and articulate valuation analyst can pro-
vide an important service to a party in a bankruptcy dis-
pute. Such a valuation analyst can also assist the client’s 
legal counsel to (1) present the valuation aspects of the 
case in chief and (2) prepare to cross-examine the oppos-
ing valuation analyst.

Valuation analysts are not lawyers. And, they should not 
attempt to “practice law without a license.” Accordingly, 
the valuation analyst should always seek and rely on legal 
instructions from the client’s legal counsel.

However, the valuation analyst who practices in the 
valuation discipline should be generally aware of the rules 
regarding the content and format of expert witness reports. 
And, the valuation analyst should be prepared to present 
valuation testimony that meets the judicial requirements 
for expert testimony.

However, before the valuation analyst can help anyone, 
the analyst’s expert testimony must be admitted. The valu-
ation analyst should consider the factors that the court 
will consider and then should analyze his or her expected 
testimony against those factors.

With this consideration, the valuation analyst should 
be able to tailor his or her valuation report and valuation 
testimony to ensure that the expert testimony admissibil-
ity thresholds are met.

Notes:
1. Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).

2. Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579 (1993).

3. See the FRE 702 comment citing Daubert, 509 U.S. at 
593-94.

4. Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999).

5. Andrews v. Metro North Computer Railroad Co., 882 
F.2d 705, 708 (2nd Cir. 1989).

6. United Phosphorus, Ltd. v. Midland Fumigant, Inc., 
173 F.R.D. 675, 686-87 (D. Kan. 1997).

7. Brandt v. nVidia Corp., 389 B.R. 842, 883 (Bankr. N.D. 
Cal. 2008).

8. Ibid.

9. See Rubin v. Manufacturers Hanover Trust Co., 661 
F.2d 979, 988 (2d Cir. 1981).

Robert Reilly is a managing director of the firm. Robert can be 
reached at (773) 399-4318 or at rfreilly@willamette.com.




