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When an employee stock ownership plan (ESOP) owns sponsor company stock that is 
not readily tradable, the sponsor company must provide a number of rights to the ESOP 
participants (e.g., pass-through voting rights, annual independent appraisals, the retiree 
“put option,” etc.). When an ESOP owns sponsor company stock that is readily tradable, 
the sponsor company does not need to provide these rights to the plan participants. For 
most ESOPs, it is fairly obvious as to whether the ESOP owns private company stock or 

public corporation stock. However, for some sponsor companies (e.g., a company with stock 
that trades on the OTC Bulletin Board or on a foreign stock exchange), the determination 
of “readily tradable” is not always so obvious. Therefore, the Internal Revenue Service has 

issued final rules as to the definition of the term “readily tradable” with regard to employee 
benefit plans.

InTroducTIon
In an employee stock ownership plan (ESOP), the 
plan participants either have—or do not have—
certain benefits depending on whether (or not)the 
employer corporation securities are “readily trad-
able.”

Considered from the sponsor company’s per-
spective, the ESOP sponsor company either has—or 
does not have—certain benefit plan requirements 
depending on whether the employer securities are 
“readily tradable.”

In Notice 2011-19, 2011-11 I.R.B. 550, the 
Internal Revenue Service (the “Service”) issued 
final rules regarding the definition of the term “read-
ily tradable.” These rules may affect a number of 
ESOP sponsor companies.

In particular, these rules may affect ESOP spon-
sor companies that have stock that only trades 
“over the counter” or that trades on a foreign stock 
exchange.

In such instances, the ESOP trustee, the plan 
administrator, and the valuation analyst should con-
sider how the new definition—and the new rules—
related to “readily tradable” employer securities 
may affect the subject sponsor company.

The deFInITIon oF “readIly 
Tradable”

In 2010, the Service issued T.D. 9484 which pro-
vides final rules defining the term “readily tradable” 
employer securities. This term is defined for pur-
poses of the diversification requirements that apply 
to certain defined contribution plans under Internal 
Revenue Code Section 401(a)(35).

In Notice 2011-19, the Service indicated that, 
beginning in 2012, the T.D. 9484 definition of this 
term will also apply to the diversification rules 
regarding ESOPs.

The final rules also apply to employee benefit 
plans that qualify for the Section 409(l)(2) special 
rule. Section 409(l)(2) allows the employer corpora-
tion common stock to qualify as “employer securi-
ties” if neither the employer corporation nor any 
member of that corporation’s controlled group has 
common stock that is readily tradable.

Such benefit plans will have until 2013 to comply 
with the Section 409 requirements if the new “read-
ily tradable” definition makes the employer corpo-
ration ineligible for the special rule. An employer 
corporation may become ineligible for Section 409 
because the definition of “readily tradable” now 
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includes securities that are traded on any foreign 
national stock exchange.

The new definition of “readily tradable” differs 
from the established definition of “publicly traded.” 
The definition of “readily tradable” does not include 
securities quoted on a system sponsored by a 
national securities association under Section 15A(b) 
of the Securities Exchange Act. An example of such 
excluded securities would be securities quoted on 
the Over the Counter (OTC) Bulletin Board.

However, the definition of “readily tradable” 
does include securities traded on a foreign national 
stock exchange—if that stock exchange is officially 
recognized, sanctioned, or supervised by a govern-
ment authority. Such a foreign stock exchange is 
deemed to have a ready market under the Securities 
and Exchange Commission Rule 15c3-1.

noTIce 2011-19
Notice 2011-19 states that the new definition of the 
term “readily tradable” will apply for the following 
purposes:

 The pass-through voting rights require-
ments of Section 401(a)(22). This Section 
requires defined contribution plans (other 
than profit-sharing plans) to provide pass-
through voting rights on certain matters. 
That plan requirement applies if more than 
10 percent of the plan assets are held in 
employer securities that are not “readily 
tradable” on an established market.

 The independent appraisal requirements 
of Section 401(a)(28)(C). This Section 
requires that all valuations for activities 
carried on by an ESOP be performed by 
an independent appraiser if the employer 
securities are not “readily tradable” on an 
established securities market.

 The put option requirements of Section 
409(h). This Section requires that certain 
ESOP participants also be given the right, 
if the employer securities are not “read-
ily tradable” on an established market, 
to require the employer corporation to 
repurchase the employer securities under 
a fair market value valuation formula. This 
Section applies to ESOP participants who 
have the right to receive a plan distribution 
in the form of employer securities.

 The definition of “employer securities” 
under Section 409(l). This Section applies 
for purposes of a tax credit ESOP under 
Section 409(a).

 The special tax treatment under Section 
1042. This Section allows taxpayers to defer 
the recognition of income on the sale of 
qualified employer securities to an ESOP.

ImPlemenTaTIon TImeTable
Unless action is taken, an ESOP with employer 
securities that are not “readily tradable” under the 
new definition (e.g., shares traded over the counter) 
may be subject to the pass-through voting, indepen-
dent appraisal, and put option requirements. These 
provisions must be implemented when the new 
“readily tradable” definition becomes effective with 
the plan year beginning in 2012.

However, an additional year is provided for 
plans that, on March 14, 2011, are sponsored by 
an employer corporation that (together with that 
corporation’s controlled group members) has no 
common stock that is traded on a national stock 
exchange registered under Securities Exchange Act 
Section 6. The employer corporation (or a member 
of that corporation’s controlled group) may have 
common stock traded on a foreign stock exchange, 
which now satisfies the “readily tradable” defini-
tion. Those plans will have until the plan year begin-
ning in 2013 in order to comply with the above 
stated requirements.

summary and conclusIon
When an ESOP owns sponsor company stock that 
is not “readily tradable,” the employer corporation 
must provide certain rights to the ESOP partici-
pants. These participant rights include annual inde-
pendent appraisals, the put option, pass-through 
voting rights, and other rights. In Notice 2011-19, 
the Service provides a definition of the term “readily 
marketable.”

This definition is particularly important for 
ESOP sponsor companies that are not clearly 
closely held companies but that are also not clear-
ly publicly traded corporations. In such sponsor 
company instances, the ESOP administrators, 
trustees, plan participants, and financial advisers 
should be familiar with the implications of 
this new definition.
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