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inTroducTion
This discussion sets out the general provisions of 
self-settled asset protection trusts, the variations of 
law between the 17 states that allow such trusts, and 
the potential pros and cons of the specific built-in 
provisions in such trusts.

Under typical norms of trust creation, the grant-
or and the sole beneficiary could not be the same 
person. Otherwise a grantor could move her assets 
into a trust for her own benefit and possibly prevent 
creditors from accessing such assets in satisfaction 
of claims.

However, since 1999, 17 states have enacted 
legislation permitting self-settled asset protection 
trusts, which allow the grantor to create a spend-
thrift trust where the grantor is also a beneficiary. 
The states that allow for these types of trusts are 
Alaska, Delaware, Hawaii, Michigan, Mississippi, 
Missouri, Nevada, New Hampshire, Ohio, Oklahoma, 
Rhode Island, South Dakota, Tennessee, Utah, 
Virginia, West Virginia, and Wyoming.1

The creation of such trusts has caused contro-
versy and legal challenges with regard to a myriad 
of issues, including jurisdictional matters as well as 
debtor-creditor relations. Certain states that allow 
self-settled asset protection trusts have built-in 

statutory provisions to provide protection to credi-
tors. Most states, for example, require that these 
self-settled asset protection trusts be irrevocable, 
which means that the grantor cannot modify or 
revoke the trust.

In addition, all states that have recognized 
such trusts prohibit fraudulent conveyances to 
these trusts—that is, transfers that are intended to 
defeat the reach of known or future creditors. And 
some courts in the states that bar such trusts have 
refused to enforce self-settled trusts formed in one 
of the 17 states that recognize such trusts on public 
policy grounds.

seLF-seTTLed asseT proTecTion 
TrusTs

A self-settled asset protection trust allows for a 
grantor to convey her own assets into a trust where 
she is also the sole beneficiary. This differs from a 
typical trust where the grantor conveys her own 
assets into a trust for the benefit of others—often 
her family members or charitable organizations.

The trustee of such a trust can be a corporate 
trustee or even a family member. However, the 
trust must contain a few provisions to make it 
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enforceable. The trust must 
contain a “spendthrift” 
provision, which prevents the 
beneficiary from spending or 
borrowing against trust funds (a 
voluntary transfer), and, more 
importantly, prevents creditors 
from accessing the trust assets 
(an involuntary transfer).

Therefore, the trust must 
only allow for permissive dis-
tributions—that is, the trust 
must not have an ascertainable 
standard forcing specific distri-
butions to the beneficiaries.2 
Having required distributions 
would allow creditors to access 
the distributed assets.

In states that allow these types of trusts, the self-
settled asset protection trust must, in fact, be self-
settled. That is, the grantor/beneficiary must have 
funded the assets of the trust.

sTaTes ThaT aLLoW seLF-
seTTLed asseT proTecTion 
TrusTs

Typically, state laws have prevented a grantor from 
creating a trust for her own benefit where the trust 
contains a spendthrift clause applicable to existing 
and future creditors.3

These typical  trusts allow creditors to access the 
assets the grantor transferred to the trust, which is 
the position still held by the majority of states and 
the Restatement (Third) of Trusts and the Uniform 
Trust Code.4

The typical rule is that spendthrift clauses can 
be used to insulate other beneficiaries from credi-
tors, but they cannot be used to protect the grantor 
as the beneficiary from her own creditors.

This all changed with the creation of the domes-
tic self-settled asset protection trust in the state of 
Alaska in 1997.5 South Dakota enacted a similar 
statute next, and 15 other states followed behind, 
most notably Nevada and Delaware.6 These new 
statutes allow a grantor to utilize a spendthrift 
clause in a trust for herself.7

Importantly, these new laws allow residents of 
any state to establish self-settled asset protection 
trusts in those states.8 For example, a resident of 
Georgia could create a self-settled asset protection 
trust in Alaska, South Dakota, Nevada, or a host of 
other states that have amended their trust laws to 
allow these types of trusts.9

There are, of course, risks associated with such 
actions by nonresidents, as will be discussed below.

While the aim of the legislation is similar, different 
states have varying provisions to effectively create 
these new trusts. With the exception of Oklahoma, 
every state allowing for such trusts requires that the 
grantor establish an irrevocable trust.10

In Oklahoma, the grantor can create a revocable 
trust, and a court cannot force the revocation of 
the trust.11 No state allows for fraudulent convey-
ances into the trust, but some states, such as Alaska, 
require a showing of actual fraud to establish such 
a conveyance.12

Nevada is also a popular state for the creation 
of self-settled asset protection trusts because of the 
short statute of limitations: “The assets are secure 
from the claims of creditors after the statute of limi-
tations of two years from the date of transfer, or for 
an existing creditor, six months after the creditor 
discovers or reasonably should have discovered the 
transfer, whichever is the latter.”13

Additionally, some states allow certain creditors 
to pierce the trust as a matter of public policy. In 
Delaware, for example, the spendthrift provision 
is not enforceable as to the payment of alimony or 
support for a former spouse, child support, property 
distribution because of a dissolution of marriage, or 
a tort committed on or before the date of the cre-
ation of the trust.14

Oklahoma exempts child support payments from 
the spendthrift provision,15 and Alaska bars the cre-
ation of these trusts if the grantor is in default by 30 
or more days of payment for child support.16

Universal provisions also exist. All of the states 
that allow self-settled asset protection trusts require 
that:

1. some assets are settled within the state,

2. the trust be administered by at least one 
resident trustee or trust company in that 
state, and

3. the trust be governed under the trust law of 
that state.17

This last provision, discussed below, has come 
under scrutiny by certain courts.18

sTaTes ThaT disFavor seLF-
seTTLed asseT proTecTion 
TrusTs

Thirty-three states do not have a statute allowing 
self-settled asset protection trusts.19 Simply because 

“Typically, state 
laws have prevent-
ed a grantor from 
creating a trust for 
her own benefit 
where the trust 
contains a spend-
thrift clause applica-
ble to existing and 
future creditors.”
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the state does not have an explicit 
statute allowing these trusts to be 
created within the state does not 
mean that the courts in the state 
will not recognize these trusts 
formed in one of the 17 states 
that explicitly allow these trusts. 
Whether courts within one of the 
states that does not allow self-
settled asset protection trusts will 
recognize these trusts is no guar-
antee.

As an illustration, in 2013, a 
Washington U.S. bankruptcy court 
faced the issue of deciding whether 
to uphold an Alaskan-created self-
settled asset protection trust where 
the trust “designat[ed] the law of 
Alaska to govern the Trust.”20

In order to determine if the 
grantor created the trust based 
upon fraudulent intent, the court 
looked to Ninth Circuit precedent:

[a]mong the more common circumstantial 
indicia of fraudulent intent at the time of the 
transfer are: (1) actual or threatened litiga-
tion against the debtor; (2) a purported trans-
fer of all or substantially all of the debtor’s 
property; (3) insolvency or other unmanage-
able indebtedness on the part of the debtor; 
(4) a special relationship between the debtor 
and the transferee; and, after the transfer, 
(5) retention by the debtor of the property 
involved in the putative transfer.21

These so-called “badges of fraud” assisted the 
court in ruling in favor of the creditors on summary 
judgment, despite the insistence of the debtor that 
there was a material fact if he actually intended to 
defraud his creditors.22

Noting that the presence of one badge of fraud 
would not necessarily prove fraudulent conveyance, 
the court went through each badge of fraud and 
determined that “the timing of the Trust’s creation, 
the facts surrounding its creation, and timing of the 
asset transfers support a finding of a motive other 
than estate planning, that of asset protection at the 
expense of his creditors.”23

From this posture, the court found that the trust 
violated the Washington “strong public policy against 
self-settled asset protection trusts . . . [and the court 
held that] transfers made to self-settled trusts are 
void as against existing or future creditors.”24

While self-settled asset protection trusts can pro-
tect the grantor/beneficiary against certain credi-

tors, the grantor/beneficiary must be careful to 
keep herself adequately capitalized and to avoid 
the appearance of fraud. In piercing the trust, the 
bankruptcy court in Washington noted, “Based on 
the evidence before the Court, the only reason-
able conclusion is that the Debtor continued to use 
and enjoy the Trust assets just as he did before the 
transfers.”25

While the law is developing on this issue, a 
bankruptcy court in New York also considered the 
public policy of New York when dealing with foreign 
self-settled asset protection trusts and held that the 
grantor “may not unilaterally remove the character-
ization of property as his simply by incorporating a 
favorable choice of law provision into a self-settled 
trust of which he is the primary beneficiary. Equity 
would not countenance such a practice.”26

A risk remains that courts in states that do not 
explicitly recognize self-settled asset protection 
trusts will pierce the trusts because of issues regard-
ing choice of law provisions and considerations of 
the fundamental fairness to creditors.

imporTanT provisions in seLF-
seTTLed asseT proTecTion 
TrusTs

Some Assets Must Be Settled Within 
the State

The requirement that some assets must be settled 
within the state is rarely an issue for residents of 
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the 17 states that have pro-
visions allowing self-settled 
asset protection trusts. But 
for the majority of the popu-
lation, residents must trans-
fer property to the state in 
which they create the trust. 
And jurisdictional issues can 
arise from transferring prop-
erty into a self-settled asset 
protection trust in a differ-
ent state. 

For example, suppose a 
grantor living in Washington 

(a state that does not have its own self-settled asset 
protection statute) created a trust in and under 
Nevada law (a state that does have its own self-settled 
asset protection statute), funded the trust with assets 
in Nevada, appointed a Nevada trustee, and a credi-
tor in Washington sought to access the assets of that 
trust.

If the creditor sued in Washington, the court 
may have personal jurisdiction over the defen-
dant. However, the court likely would not be able 
to exercise jurisdiction over the trust property if 
the Nevada trustee did not have sufficient contacts 
with Washington. Likewise, if the creditor sued in 
Nevada, the court likely would have jurisdiction 
over the trust, but the law in Nevada protects the 
trust assets. Such trust planning strategy may pro-
tect the grantor in this instance.

If, however, the Washington grantor created 
a Nevada self-settled asset protection trust, but 
funded the trust with assets in Washington, the 
Washington court likely would have jurisdiction 
over the trust assets. While this result could cre-
ate complicated conflict of law questions, there is 
a possibility that a Washington court may decide 
that self-settled asset protection trusts are in direct 
conflict with Washington law—and thus refuse to 
recognize the protective aspect of the trust on pub-
lic policy grounds.

Irrevocability
Besides Oklahoma, every state that has adopted 
self-settled asset protection trusts has a requirement 
that the trust be irrevocable.27 Once created, irrevo-
cable trusts cannot be modified or revoked.

While still a beneficiary, the grantor of the self-
settled asset protection trust loses all control over 
the assets that she used to fund the trust. These 
assets could be managed by a trustee who, for exam-
ple, makes financial decisions of which the grantor 
disagrees. Or the grantor’s financial circumstances 

could change, and the grantor may desire complete 
control over the assets in the future. The irrevocable 
trust prevents the grantor from revoking or modify-
ing the trust to regain control over the assets in 
these scenarios.

The Oklahoma statute addressing irrevocability 
for a self-settled asset protection trust differs from 
all the other domestic provisions. Like some foreign 
self-settled asset protection trust laws, Oklahoma 
allows the trust to be revocable, and “[n]o court 
or other judicial body shall have the authority to 
compel a person holding a power of revocation or 
amendment over a preservation trust to exercise the 
power of revocation or amendment.”28

Oklahoma prevents courts from ordering the 
trustee from revoking or amending a revoca-
ble self-settled asset protection trust. “Hence, in 
effect, grantors can impress a self-settled trust in 
Oklahoma with a restraint on involuntary alien-
ation without simultaneously restraining voluntary 
alienation. By exercising a reserved right of revoca-
tion, wholly personal to themselves, grantors can 
recover the corpus at will, but creditors cannot 
touch it.”29

Spendthrift Provisions
Additionally, states that recognize self-settled asset 
protection trusts require that the trust contain a 
spendthrift provision to provide an effective pro-
tection against potential creditors. The spendthrift 
provision gives the trustee discretion over how the 
assets are distributed to the beneficiaries.

For example, some trusts provide that a trustee 
may make distributions to beneficiaries for specific 
reasons, such as educational, medical, or other liv-
ing needs. Such provisions prevent creditors from 
attaching assets and making claims against the 
trustee of the trust.

On the flip side, a beneficiary who seeks to bor-
row against a spendthrift self-settled asset protec-
tion trust is out of luck. And while the trustee of 
a self-settled asset protection trust owes fiduciary 
duties to the beneficiaries, those fiduciary duties do 
not necessarily require the trustee to distribute as 
much assets as desired by the beneficiaries. Rather, 
they must make such distributions based on the 
terms of the trust agreement. While the trustee 
has the potential to protect against creditors, the 
grantor/beneficiary must be willing to part with 
ownership and control over her assets.

Fraudulent Conveyances
Committing fraud upon creditors is against the 
public policy of every state.30 Like any other trust, 

“Besides Oklahoma, 
every state that has 
adopted self-settled 
asset protection 
trusts has a require-
ment that the trust 
be irrevocable.”
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the self-settled asset protection trusts 
are subject to similar fraudulent con-
veyance rules. These trusts can be set 
aside if it is shown that the trust is used 
as an instrument to commit fraud to 
present and future creditors.

States that allow for self-settled 
asset protection trusts contain similar 
(if not more stringent) language in their 
relevant statutes to the language in the 
Alaska statute, which states that the 
trust will not be valid if “the creditor 
establishes by clear and convincing 
evidence that the grantor’s transfer of 
property in trust was made with the 
intent to defraud that creditor. . . .”31

To void such trusts in Delaware, it 
requires a showing of an “actual intent to defraud 
[a] creditor,”32 and Nevada’s statute requires a 
showing of an intent “to hinder, delay or defraud 
known creditors.”33

According to most states, “[i]f a fraud is shown, 
the trust is void, and a creditor of the beneficiary 
may reach its assets to satisfy the creditor’s judg-
ment claim.”34 Self-settled asset protection trusts 
created to defraud creditors, former spouses, or 
to avoid child support are disfavored by states and 
courts.35

For example, courts would likely disfavor those 
in a high-risk profession for tort liability—such 
as doctors—from refusing to carry liability insur-
ance, making themselves insolvent, and conveying 
all of their assets to a self-settled asset protection 
trust, because it would appear that the trust was 
solely created to delay, hinder, or defraud poten-
tial creditors.36

summary and concLusion
Self-settled asset protection trusts remain contro-
versial because of the possibility of a grantor pro-
tecting her own assets from recovery by legitimate 
creditors. Despite the controversy, 17 states have 
passed laws allowing the creation of such trusts, and 
more states are actively considering allowing the 
creation of such trusts.37

And while the states that allow such trusts have 
been steadily increasing, only one-third of the 50 
states allow such trusts—even though it has been 
over 20 years since Alaska created the first statute 
allowing such trusts. The law is still developing on 
this issue and potentially difficult choice of law ques-
tions and creditor rights concerns remain unsettled.38
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