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Introduction 

Willamette Management Associates and our practice
– Timothy J. Meinhart, principal and Chicago office director
– Kevin M. Zanni, Chicago office manager

We are often engaged to provide expert opinions on the following:
– Valuation of equity securities
– Valuation of debt and debt securities
– Valuation of fractional business interests
– Valuation of intellectual property and other intangible assets
– Reasonable royalty rate analysis
– Economic damages
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Discussion Outline 

I.  Shareholder Dispute Matters

II.  Valuation Approaches and Methods

III.  Significant Judicial Guidance in Wisconsin

IV.  Significant Judicial Guidance in Delaware

V.  Best Practices

VI.  Questions and Discussion
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Shareholder Dispute Matters

Some of the common types of shareholder disputes include the 
following:

– dissenting shareholder appraisal rights

– minority shareholder freeze-out

– shareholder oppression

– breach of noncompete agreement

– buy/sell agreement interpretations/violations

– shareholder derivative actions
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Valuation Approaches and Methods –
Definitions of Value

The generic term “value” is used universally by business owners,
lawyers, financial advisors, and others. Value tends to be an
ambiguous term that needs further clarification for any given
valuation engagement.

As the field of business valuation has advanced, an increasing
emphasis has been put on defining what is meant by value and
what are acceptable definitions of value.
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Valuation Approaches and Methods –
Definitions of Value
Fair Market Value 
– Fair market value is a widely recognized and accepted definition of value. (Revenue Ruling

59-60)
– The price, expressed in terms of cash equivalents, at which property would change hands

between a hypothetical willing and able buyer and a hypothetical willing and able seller,
acting at arm’s length in an open and unrestricted market, when neither is under
compulsion to buy or sell and when both have reasonable knowledge of the relevant facts.

Investment Value 
– Investment value is generally defined as: the value of a specific investment, to a specific

investor.

Intrinsic Value 
– Intrinsic value is generally defined as: the amount that an investor considers, on the basis

of available facts, to be the true value. It is sometimes referred to as fundamental value. It
is used by public equity analysts to make recommendations, such as, buy/sell/hold.

Fair Value (financial reporting) 
– ASC 820 (formerly SFAS 157) fair value (financial reporting) is generally defined as: the

price that would be received to sell an asset, or paid to transfer a liability, in an orderly
transaction between market participants, at the measurement date.

Fair Value (statutory)
– Is primarily used for stockholder rights litigation including: dissenting shareholder cases

and minority shareholder oppression cases (also used in some states for family law cases).
– Fair value (statutory) is generally defined by statute or state case law.
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Valuation Approaches and Methods –
Definitions of Value

Fair Value as defined by the Revised Model Business
Corporation Act (Section 13.01(3) (1998):
– The value of shares immediately before the effectuation of the

corporate action to which the dissenter objects, excluding any
appreciation or depreciation in anticipation of the corporate action
unless exclusion would be inequitable.

– Certain jurisdictions omit “unless the exclusion would be
inequitable.”

The State of Wisconsin defines fair value as:
– Wis. Stat. Section 180.1301(4) "Fair value," with respect to a

dissenter's shares other than in a business combination, means
the value of the shares immediately before the effectuation of the
corporate action to which the dissenter objects, excluding any
appreciation or depreciation in anticipation of the corporate action
unless exclusion would be inequitable.
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Valuation Approaches and Methods -
Definitions of Value

HMO-W INCORPORATED v. SSM HEALTH CARE SYSTEM - Court of Appeals of
Wisconsin
– “We conclude that the statutory language is ambiguous as to whether

minority discounts should be applied when determining the “fair value” of a
dissenter's shares and the legislative history, related statutory provisions,
and relevant case law provide no additional clarification. We therefore turn
to other jurisdictions for guidance.”

– “We conclude that minority discounts are inappropriate in dissenters’ rights
cases as a matter of law, and therefore reverse and remand with directions
that the circuit court award SSM its pro rata share of HMO-W’s net assets
without a minority discount.”

– “We conclude that such a discount violates the primary purpose of the
dissenters’ rights statute, which is to protect minority shareholders.”

HMO-W Incorporated v. SSM Health Care System - Supreme Court of Wisconsin
– Minority discounts are inappropriate under dissenters' rights statutes and will

not be applied in determining "fair value" under sub. (1). Each dissenting
shareholder should be assigned the proportionate interest of his or her
shares in the going interest in the entire company.
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Valuation Approaches and Methods -
Premise of Value

Value as a going concern
– Value in continued use
– This is the most common premise of value

Value as an assemblage of assets 
– Value in place
– As part of a mass assemblage of assets

Value as an orderly disposition 
– Value in exchange
– On a piecemeal basis that is not part of a mass assemblage of assets 
– Assumes assets sold will enjoy normal exposure to their appropriate secondary market

Value as a forced liquidation 
– Value in exchange, on a piecemeal basis that is not part of a mass assemblage of assets 
– Unlike value as an orderly disposition, assets sold will enjoy less than normal exposure 

to their appropriate secondary market

A premise of value is an assumption as to the set of actual or hypothetical 
transactional circumstances applicable to the subject valuation. The premise of 
value describes the facts surrounding the need for a valuation opinion. 
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Valuation Approaches and Methods –
Valuation Adjustments

Discount for lack of control / premium for control
– Supported by merger and acquisition transaction data
– Also supported by normalization adjustments made to the subject

company

Discount for lack of marketability
– Supported by empirical studies of market transactions
– Also supported by cash flow analysis

Other valuation adjustments
– Key man discount
– Discount for key customer or supplier dependence
– Industry-specific adjustments
– Etc.

Normalization adjustments
– Financial adjustments to restate the subject company earnings and cash

flow on a normalized basis
– In many cases, the adjustments should consider “operative reality”
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Valuation Approaches and Methods –
Levels of Value
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Valuation Approaches and Methods -
Business Valuation Approaches and Methods

General 
Approaches Specific Methods Generally Appropriate for…

Market-Based

Guideline Publicly Traded Company 
Method

Guideline Merged and Acquired 
Company Method

Operating companies

Income-Based

Discounted Cash Flow Method

Direct Capitalized of Economic 
Income Method

Operating companies

Intangible assets

Asset-Based
Asset Accumulation Method

Capitalized Excess Earnings Method

Holding companies

Asset-intensive businesses
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Valuation Approaches and Methods -
Guideline Publicly Traded Company Method

Premise and Strengths
– The value of a business interest is equal to what rational investors are 

willing to pay for other similarly situated, but publicly traded, business 
interests

– Market data is generally available for many different industries
– Market data is available for any valuation date
– Excellent quantity and quality of data for each publicly traded company 

because of filings with the Securities and Exchange Commission
– Most investors and judges are familiar with the method
– Generally results in an indication of value on a marketable, noncontrolling 

(i.e., minority) ownership interest basis

Common Errors
– Inappropriate selection of guideline publicly traded companies (i.e., many 

publicly traded companies are not “pure play” companies)
– Inappropriate selection of valuation multiples (i.e., sole reliance on 

median or average multiple)
– Inappropriate application of valuation discounts and/or premiums (e.g. 

discount for lack of control, premium for control, discount for lack of 
marketability)
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Valuation Approaches and Methods –
Guideline Merged and Acquired Company Method

Premise
– The value of a business interest is equal to what rational 

investors are willing to pay for other companies that are similar to 
the subject company

– Generally results in an indication of value on a marketable, 
controlling ownership interest basis

Common Problems and Errors
– Inability to find and verify guideline merged and acquired 

company data
– Inappropriate selection of guideline merged and acquired 

companies
– Inappropriate selection of valuation multiples
– Inappropriate application of valuation discounts and/or premiums
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Valuation Approaches and Methods - Discounted Cash Flow 
Method / Direct Capitalization of Economic Income Method

Premise and Strengths
– The value of a business is equal to the present value of the expected 

future economic income of the business
– Theoretically the most pure valuation method
– Widely used in the financial markets for pricing and decision making
– Commonly accepted by the courts
– May result in an indication of value on either a noncontrolling or a 

controlling ownership interest basis

Common Errors
– Unreasonable or unsupported cash flow projections

• Growth rates
• Margins

– Inappropriate present value discount rate
– Incorrect terminal value estimation
– Inappropriate application of valuation discounts and/or premiums
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Valuation Approaches and Methods –
Asset Accumulation Method

Premise and Strengths
– The current value of the total business assets minus the current value of 

the total business liabilities equals the current value of the business 
equity

– Easy to understand
– May be especially relevant in a tangible-asset-intensive business if valuing 

a controlling interest
– Generally results in an indication of value on a marketable, controlling 

ownership interest basis

Common Errors
– Often used with an incorrect premise of value
– Failure to identify and value the subject company intangible assets
– Failure to consider off-balance sheet assets and off-balance sheet 

liabilities
– Inappropriate application of valuation discounts and/or premiums
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Valuation Approaches and Methods - Selection 
of Appropriate Approaches and Methods

– Whenever possible, valuation analysts will use more than one 
valuation method to estimate the value of an asset, a business, 
or a business interest.

– The type of asset or ownership interest that is being valued will 
often dictate which valuation approaches and methods are 
appropriate.

– The objective of using more than one approach, or more than one 
method within an approach, is to develop mutually supporting 
evidence, or at least varying perspectives, to arrive at the final 
valuation conclusion. 

– As noted by the Delaware Chancery Court, “Thus, it is preferable 
to take a more robust approach involving multiple techniques—
such as a DCF analysis, a comparable transactions analysis,…and 
a comparable companies analysis…—to triangulate a value range, 
as all three methodologies individually have their own 
limitations.”
S. MUOIO & CO. LLC V. HALLMARK ENTERTAINMENT INVESTMENTS CO., 2011 WL 863007 (Del. Ch., 2011).
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Significant Judicial Guidance in Wisconsin

ALBERT TROSTEL & SONS COMPANY V. EDWARD U. NOTZ, et al., 2010 WL 3835117 
(E.D. Wis.)

At issue was a 2007 transaction to merge Albert Trostel & Sons Company (ATS)
into a wholly owned subsidiary of the Everett Smith Group. Upon the transaction
the ATS minority shareholders interests were converted into cash.

Case Facts
• The merger transaction occurred on May 17, 2007. Edward U. Notz, a minority

shareholder, dissented to the transaction.
• The initial ATS stock valuation estimates were: (1) the company expert valued the

ATS stock at $11,900 per share, and (2) the shareholder expert valued the ATS stock
at $21,578 per share. The difference between the two valuation experts was
approximately 81 percent.

• In August 2007, due the valuation differential, ATS brought a “special proceeding” for
a judicial determination of the fair value of the ATS stock.

• Both the company valuation expert and the shareholder valuation expert used (1) a
DCF method and (2) a comparable public company method.

• Prior to trial in 2009, the shareholder expert revised his valuation estimate of the ATS
stock to $13,733 per share. Therefore, at trial the difference between the two
valuation experts was approximately 15 percent.
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Significant Judicial Guidance in Wisconsin

ALBERT TROSTEL & SONS COMPANY V. EDWARD U. NOTZ

Income approach, discounted cash flow method, valuation issues:
– The use of management’s forecasts – original forecast v. updated forecast

• Ordinary course of business v. updated (contention of regular updates)
• Lost business from two significant customers
• Update called for (1) an increase of 4.7 percent for one year in one subsidiary and (2) a decrease 

of 10 percent for two years and 12.5 percent for an additional year in another subsidary

– Estimates of selling, general & administrative (SG&A) expenses
• Experts agreed on 2007, 2008, and 2009, SG&A projected by the Company
• Company expert grew SG&A at inflation rate, ended up above 5 and 10 year averages as a 

percent of revenue
• Shareholder expert assumed a reversion of expense to near normalized levels – cost containment
• Business changed – moving operations overseas – increased SG&A

– Assumptions on capital expenditures and depreciation in the terminal year of 
the projection

• Price erosion

– The appropriate present value discount rate (WACC)
• 10.4 percent v. 10.0 percent
• Cost of debt differences
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Significant Judicial Guidance in Wisconsin

ALBERT TROSTEL & SONS COMPANY V. EDWARD U. NOTZ

Market Approach, Guideline Publicly Traded Company, Valuation issues:
– Selection of guideline companies to use 

• 10 Comps v. 7 Comps – size and scope

– Selection of Guideline Pricing multiples to select
• Use of four metrics LTM Revenue, LTM EBITDA, Projected 2007 EBITDA and Projected 2008 

EBITDA
• Minimum, first quartile, average, median, and maximum
• Low end v. first quartile
• Revenue multiple difference - 0.35 v. 0.53

In his analysis, the ATS valuation expert identified a positive relationship between the 
EBITDA margin and the revenue-based valuation multiple. 

The Court acknowledged that Wisconsin case law is “a bit thin” with respect to fair value 
appraisal proceedings. As a result, the parties cited several Delaware cases because 
Delaware is “a jurisdiction to which Wisconsin courts often look for guidance on corporate 
law.”
– No discount for minority interest or lack of marketability
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Significant Judicial Guidance in Delaware
BERGER V. PUBCO CORP., et al., 2010 WL 2025483 (Del. Ch., 

2010)
– In Berger v. Pubco Corp., the sole valuation issues before the Court were (1) a 

capital gains tax issue and (2) a control premium issue.
– Pubco owned a significant portfolio of securities as of the merger date (i.e., the 

valuation date). Some of these securities had market prices that exceeded 
their purchase prices.

– The Court concluded that it was not appropriate to reduce the value of the 
Pubco securities portfolio for the projected capital gain tax liability that may be 
incurred if the securities were sold.

– In reaching its decision, the Court noted that, as of the merger date:
• nothing in the record indicated that any particular securities within the portfolio 

were earmarked for sale and
• Pubco did not have a particular time table for selling any of the securities.

– The Court referenced the Paskill decision, which was based on the “bedrock” 
principle of Delaware appraisal law, which entitles “the dissenters in an 
appraisal action … to receive a proportionate share of fair value in the going 
concern on the date of the merger, rather than value that is determined on a 
liquidation basis.”

Paskill Corp. v. Alcoma Corp. 747 A.2d 549 (Del. 2000).
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Significant Judicial Guidance in Delaware
BERGER V. PUBCO CORP.
– The two parties disagreed over the issue of whether or not to apply a 

control premium to the Pubco stock values that were estimated by the 
valuation experts using an income-based valuation method. 

– The Court noted that both valuation experts used the discounted cash 
flow method and the book value method. The Court also noted that, 
under Delaware law, it is appropriate to add a control premium when 
appraisers use a comparable public company methodology. The Court 
further noted that this has been the teaching of cases following the 
Delaware Supreme Court’s decision in Rapid-American v. Harris. 

– Since neither of the valuation experts used a comparable public company 
method, the Court decided that the application of a control premium was 
not appropriate. 

– The Court stated “Cases decided in the Court of Chancery since Rapid-
American have clearly held that the addition of a control premium to a 
discounted cash flow valuation, as here, is not appropriate…the value of 
Pubco’s shares should not be increased by a control premium because no 
such premium was implicit in any valuation methodology used by the 
appraisers.”
Rapid-American v. Harris 603 A.2d 796 (Del. 1992).
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Significant Judicial Guidance in Delaware

ANSWERS CORPORATION SHAREHOLDERS LITIGATION, 2011 WL 
1366780 (Del. Ch.)

– In Answers, the Answers Corporation (“Answers”) board of directors determined that 
a sale of the company was in the best interests of the shareholders. The plaintiffs, 
who were shareholders in Answers, moved for a preliminary injunction of the sale. 

– Upon receiving a letter of intent to acquire Answers for $7.50 to $8.25 per share, 
the Answers board of directors engaged a financial advisor. 

– As negotiations continued, the offer price was eventually increased to $10.50 per 
share. The increased offered price was accepted by the Answers board. 

– The financial advisor prepared a fairness opinion and concluded that a price of 
$10.50 was a fair price for the company. 

– The $10.50 per share offer price represented a 19.6 percent premium over the 
trading price of the Answers’ stock.

– The plaintiffs argued that the fairness opinion contained various flaws such as:
• The opinion was not based on a DCF analysis of Answer’s value as a going concern
• The financial advisor used guideline companies in its market approach analysis that 

were not comparable to Answers
• The fairness opinion analysis did not account for the amount of free cash that Answers 

had at the time the board accepted the offer
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Significant Judicial Guidance in Delaware

ANSWERS CORPORATION SHAREHOLDERS LITIGATION
– In explaining why it did not conduct a DCF analysis, the financial advisor stated: 

“[I]t’s fairly unusual, particularly for a public company to have such challenging 
fundamentals in their business that they have an inability to forecast financial 
performance beyond the next fiscal year, but there were clearly some unique 
characteristics of this business, in particular its dependence on Google that made it 
an understandable issue from our perspective.” The Court agreed and stated that 
without projections of financial performance, the financial advisor was unable to 
perform a DCF analysis.

– In regard to the market approach analysis, the financial advisor stated that “Answers 
doesn’t have any pure comparables because their business is somewhat unique.” It 
is for this reason that the financial advisor selected a group of publicly traded 
companies which it believed were most comparable to Answers. 

– In addressing the use of the market approach analysis, the Court noted that no 
other company was truly comparable to Answers. In spite of this observation, the 
Court stated that the financial advisor recognized this weakness in the valuation 
method and attempted to make reasonable adjustments for it.

– In conclusion, the Court stated that the financial advisor made sensible judgments in 
the methodologies it utilized in view of the limited data that the board was able to 
provide given its inability to generate reliable long-term projections. The Court 
concluded that the board acted reasonably in relying on the fairness opinion.

Page 23



Willamette Management Associates

Significant Judicial Guidance in Delaware

WAVEDIVISION HOLDINGS, LLC V. MILLENNIUM DIGITAL MEDIA
SYSTEMS, LLC, 2010 WL 3706624 (Del. Ch.)

– In WaveDivision, WaveDivision Holdings, LLC (“Wave”) entered into agreements with 
Millennium Digital Media Systems, LLC (“Millennium”) to purchase the Millennium 
cable systems in Michigan, Oregon, and Washington (the “Subject Systems”) for 
$157 million.

– Millennium eventually proceeded with an alternative transaction and terminated the 
purchase agreements.

– Wave brought a breach of contract action against Millennium. The action alleged that 
Millennium breached the no solicitation provisions of the purchase agreements. The 
Court found that Millennium breached both purchase agreements, and as a result, 
Wave was entitled to damages.

– The damages analysis employed by the experts of each side of the litigation included 
an estimated value for the Subject Systems.

– The Wave expert arrived at a value for the Subject Systems by applying a pricing 
multiple of 8.8 to the Subject Systems’ annualized EBITDA. This methodology 
resulted in a concluded value for the Subject Systems of $324.8 million. The Wave 
expert later provided a supplemental report that concluded a revised value for the 
Subject Systems of $332.2 million. In this supplemental analysis, the expert 
increased his estimate of the Subject Systems’ EBITDA from $36.9 million to $42.4 
million. However, he lowered his selected pricing multiple to 7.8 to account for the 
impact of a downturn in the economy. 
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Significant Judicial Guidance in Delaware

WAVEDIVISION HOLDINGS, LLC V. MILLENNIUM DIGITAL MEDIA SYSTEMS, LLC
– The damages expert for Millennium used a DCF method to value the Subject 

Systems. For purposes of his DCF analysis, the expert used the “base case” financial 
projections that Wave provided to its bank to obtain financing for the purchase of 
the Subject Systems. However, the expert revised the base case projections 
downward due to his belief that the projections were unrealistically optimistic. 

– The Millennium expert used the revised Wave projections to prepare a DCF analysis 
that resulted in a concluded value of $140.4 million for the Subject Systems. The 
expert also prepared a second DCF analysis using projections that were prepared by 
a financial advisor to Millennium. This second DCF analysis resulted in a concluded 
value for the Subject Systems of $122 million.

– The Millennium damages expert concluded that Wave was not entitled to any 
damages because the value of the Subject Systems was lower than the negotiated 
purchase price of the Subject Systems of $157 million.

– The valuation procedure employed by the Wave expert assumed that Wave would be 
able to replicate its past successes. In that regard, the expert used the growth rates 
from the previous, successful Wave acquisitions to estimate the future cash flow of 
the Subject Systems. 

– The Court expressed concern that this approach extrapolated continued success 
from a small sample size, and the analysis was not based on anything specifically 
related to the Subject Systems.
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Significant Judicial Guidance in Delaware

WAVEDIVISION HOLDINGS, LLC V. MILLENNIUM DIGITAL MEDIA SYSTEMS, LLC
– The Court noted that the expert for Millennium assumed that base case financial 

projections were overly optimistic in light of the overall state of the industry. 
Consequently, the expert revised the financial projections downward, In the Court’s 
view, the expert’s overall approach was based on unreliable, self-interested, and 
thinly justified reductions in the base case projections. The Court further stated that 
the approach employed by the Millennium expert deprives Wave of all of the 
expected benefit of its bargain by focusing on how the market valued the Subject 
Systems in Millennium’s hands as of the deal date instead of what Wave would have 
reasonably been able to accomplish with them.

– The Court also noted that “the Base Case projections provided to the bank provide a 
sound, conservative estimate of Wave’s expectations at the time of the breach. 
These estimates have the added benefit of having been relied upon by a party—the 
bank—with a strong interest in getting repaid.” 

– Wave argued that the base case projections were overly conservative and that Wave 
expected to exceed the projections. In response to this argument, the Court stated 
that if Wave actual had another set of projections at the time of the deal that 
showed higher projected results, the Court may have addressed the question of 
whether the higher projections could be used as the “base case” projections. 
However, the fact is that a second set of more optimistic projections did not exist as 
of the date of the deal.
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Significant Judicial Guidance in Delaware

WAVEDIVISION HOLDINGS, LLC V. MILLENNIUM DIGITAL MEDIA
SYSTEMS, LLC

– Millennium argued that there was no reason to deviate from the 
“standard” DCF analysis. Wave countered that cable systems are 
commonly valued using a multiple of EBITDA. 

– The Court ultimately found that it was appropriate to use a 
multiple of EBITDA method to value the Subject Systems. This 
decision was based on its finding that Wave, Millennium, and 
other cable companies used a multiple of EBITDA analysis when 
valuing cable systems. The Court also held that the 7.8 pricing 
multiple used by the plaintiff’s expert was proper. As support for 
its decision, the Court noted that even Millennium’s own valuation 
analysis of the Subject Systems used pricing multiples in the 
range of 6.5 to 9.
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Significant Judicial Guidance in Delaware

DOLLAR THRIFTY SHAREHOLDER LITIGATION, 14 A.3d 573 (Del. Ch., 2010)
– In April 2010, Hertz Global Holdings, Inc. (“Hertz”) and Dollar Thrifty Automotive 

Group, Inc. (“Dollar Thrifty”) entered into a merger agreement where Hertz would 
acquire Dollar Thrifty at a price of $41 per share and a $200 million cash dividend 
would be paid by Dollar Thrifty to its shareholders.

– A group of Dollar Thrifty shareholders (the “Plaintiff”) sought an injunction on the 
proposed merger, believing that the Dollar Thrifty board of directors (the 
“Defendant”) did not fulfill their obligatory duties in seeking maximum value for its 
shareholders. The Court denied the Plaintiff’s request for an injunction, ruling that 
there was sufficient evidence to indicate that the Defendant tried to maximize 
shareholder value.

– Most notable in this case was the Court’s criticism of the Plaintiff’s DCF analysis, 
which was significantly higher than the Defendant’s valuation as a result of the 
inclusion of potential synergies from the proposed merger.

– The Court ruled that the inclusion of potential synergies did not allow for “a sound 
DCF valuation,” and when the synergies were eliminated from the Plaintiff’s DCF 
analysis, the Plaintiff admitted that its analysis was “not fundamentally different” 
than the Defendant’s analysis.

– With the two sides in general agreement on the value of Dollar Thrifty, the Court 
supported its ruling on the Defendant’s efforts to maximize shareholder value by 
noting that “Dollar Thrifty had pressed Hertz to pay something very near the high 
end of its own view of its standalone value.” 
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Significant Judicial Guidance in Delaware

S. MUOIO & CO. LLC V. HALLMARK ENTERTAINMENT INVESTMENTS CO., 2011 
WL 863007 (Del. Ch., 2011)

– In March 2010, Hallmark Entertainment Investments Company (“Hallmark” or the 
“Defendant”) approved and executed a recapitalization that primarily constituted an 
exchange of its debt obligations for common and preferred equity. S. Muoio & 
Company LLC (the “Plaintiff”), a minority shareholder in Hallmark, filed a request for 
an injunction on the proposed recapitalization, claiming that Hallmark was 
recapitalized at an unfair price and was thus significantly undervalued. 

– The Plaintiff also argued that Hallmark should be valued using the DCF method, 
which was not utilized by the Defendant. 

– The Court ruled that the recapitalization process and terms were “not flawed” and 
that the Plaintiff’s determination of value for Hallmark was “far less credible and 
persuasive than [the Defendant’s] experts.”

– The Court took issue with a number of components of the Plaintiff’s argument: 
• the timing of the recapitalization proposal;
• the Plaintiff’s valuation of Hallmark as a going concern;
• the Plaintiff’s sole reliance on the DCF method; and
• the Plaintiff’s DCF analysis, particularly with respect to its reliance on proprietary 

projections for Hallmark instead of Hallmark’s management-prepared 
projections.
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Significant Judicial Guidance in Delaware

S. MUOIO & CO. LLC V. HALLMARK ENTERTAINMENT INVESTMENTS CO.
– The Plaintiff argued that Hallmark “opportunistically timed” the proposal to 

recapitalize when the credit markets had frozen and Hallmark was still 
overwhelmed by its debt obligations. 

– The Court ruled that Hallmark had “all along sought a meaningful solution to 
[its] crumbling capital structure” and thus ruled in favor of the Defendant on 
this matter. The Defendant had effectively shown to the Court (1) that there 
was no definitive way that Hallmark would be able to meet its debt obligations 
and (2) that no viable alternative was available other than recapitalization or 
bankruptcy.

– The Plaintiff relied on its DCF analysis in its argument against the fairness of 
the proposed recapitalization. However, the Court did not accept this analysis, 
noting that “no potential buyer or valuation expert [other than the Plaintiff’s 
expert] ever perceived [Hallmark’s] value to exceed its debt.” When 
determining the value of a company that is on the brink of bankruptcy with no 
ability to refinance its debt, the Court noted that “a corporation’s long-term, 
‘going concern’ value becomes irrelevant and instead its value in bankruptcy 
becomes the relevant metric for determining fair value.” Should the Court 
agree with the Plaintiff’s DCF analysis, which utilizes a going concern fair value 
method, it would be forced to “disregard the economic reality” of Hallmark and 
view Hallmark as if “it had no liquidity crisis,” which was clearly not the case. 
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Significant Judicial Guidance in Delaware

S. MUOIO & CO. LLC V. HALLMARK ENTERTAINMENT INVESTMENTS CO.
– Although the argument can be made that the DCF method has been 

generally preferred in previous litigation matters, the Plaintiff’s sole 
reliance on it created a value of Hallmark significantly higher than 
any of the other valuations performed in this matter. 

– The Court stated that the use of only one valuation method has been 
appropriate under certain circumstances; however, the circumstances 
in this particular case dictate that the Plaintiff’s DCF analysis “is only 
reliable when it can be verified by alternative methods to DCF or by 
real world valuations, including especially, valuations performed by 
potential third-party buyers.” 

– In its rejection of the Plaintiff’s analysis, the Court cited In re 
Hanover Direct, Inc. Shareholders Litigation, a previous Delaware 
case. In this decision, the Court gave no weighting to the Plaintiff’s 
valuation, which relied on a single valuation method, and gave full 
weighting to the Defendant’s valuation, which “used a more robust 
approach involving multiple methodologies to support [its] valuation 
conclusions.”
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Significant Judicial Guidance in Delaware

S. MUOIO & CO. LLC V. HALLMARK ENTERTAINMENT INVESTMENTS CO.
– In addition to the reliance on the DCF method, the Court disagreed with certain 

components of the Plaintiff’s DCF analysis. The most notable of these criticisms 
was the Plaintiff’s decision to use proprietary cash flow projections as opposed 
to Hallmark management-prepared cash flow projections. The Plaintiff argued 
that the management-prepared projections were too low, but the Court found 
it “unreasonable to substitute his personal judgment for ‘the non-litigation 
business judgment of [Hallmark’s] management.’” 

– The Plaintiff developed its cash flow projections of Hallmark “in only a short 
period of time and without access to [Hallmark’s] management or its data,” 
whereas the Defendant had convinced the Court that its management-
prepared cash flow projections were “carefully crafted and reliable.” 

– Any valuation that utilizes a DCF method becomes significantly influenced by 
the cash flow projections used in the analysis. The Court has a reliably 
consistent history of preferring management-prepared projections of the 
subject company to any other projections; therefore, any valuation that does 
not incorporate them into its analysis runs the risk of being rejected by the 
Court, especially when the alternative projections are created solely for 
litigation purposes.
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Significant Judicial Guidance in Delaware

Other Relevant Delaware Cases
– Global GT LP v. Golden Telecom, Inc., 993 A.2d 497 (Del. Ch., 

2010)
– Maric Capital Master Fund, Ltd. v. PLATO Learning, Inc., 11 A.3d 

1175 (Del. Ch., 2010)
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Best Practices – Commonly Employed 
Procedures in Successful Litigation Matters

A valuation practitioner’s observations of successful strategies
employed in shareholder dispute litigation:

1. Communication 

2. Timing 

3. Document Management

4. Follow-Up

5. Defining Expectations
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Best Practices - Communication

Communication 
– Early in the process, if possible
– In person meeting is preferable
– Define scope, standard of value, premise of value, and determine 

valuation date(s)
– Dollar Thrifty Shareholder Litigation

• Synergistic value issue – DCF method
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Best Practices - Timing

Timing 
– Allow adequate time for practitioner analysis and diligence 
– Rushing the process may lead to (1) inferior work product, (2)

limited scope of project analysis, and (3) rushed valuation
judgment.

– Blackburn v. TKT and Associates, Inc.
• Failure to comply with valuation standards – compensation 

adjustments

– Albert Trostel & Sons Company v. Notz
• Shareholders’ initial valuation estimate

– Maric Capital Master Fund, Ltd. v. PLATO Learning, Inc.
• Improper discount rate estimate

– S. Muoio & Co. LLC v. Hallmark Entertainment Investments Co.
• Sole reliance on DCF – plaintiff - proprietary
• Hanover Direct, Inc. shareholder litigation
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Best Practices – Document Management

Document Management
– Provide assistance to practitioner in order to determine important 

and relevant documentation
– Assisted document management (1) saves practitioner time and 

(2) allows for client financial resources to be used in other areas
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Best Practices – Follow-up

Follow-Up
– Provide the practitioner with the scheduling order and follow-up 

with the practitioner to keep communication open. 
– Inform the practitioner of new case developments.
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Best Practices – Defining the Engagement

Define Expectations
– Assume that case will go to trial. Therefore, it may not be

advantageous for the valuation practitioner to make overly
aggressive assumptions.

– Albert Trostel & Sons Company v. Notz
• Initial estimate v. subsequent estimate
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Questions

Timothy J. Meinhart

(773) 399-4331

tjmeinhart@willamette.com

Kevin M. Zanni

(773) 399-4333

kmzanni@willamette.com
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Appendix
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