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This discussion examines certain factors that call into 
question the reliability of a fairness opinion and potentially 
lead to more post-transaction shareholder litigation. The 
discussion concludes with considerations for providing 
a “shareholder valuation opinion” and eliminating the 
conflict of interest optics related to investment bankers 
providing both investment banking services and fairness 
opinion services.

Introduction

In most merger and acquisition (“M&A”) transactions, 
especially public company M&A transactions, fairness 
opinions have largely been a required “check the box” 
transaction opinion that is prepared and rendered con-
current with the M&A transaction. However, it is often 
the case that the valuation analysis for the fairness 

opinion has not been as rigorously prepared as the 
subsequent valuation analysis prepared in connection 
with the post-M&A transaction shareholder litiga-
tion. In fact, in many of these post-M&A transaction 
shareholder litigation instances, the litigation valuation 
expert starts with the valuation analysis prepared in 
conjunction with the fairness opinion and makes cer-
tain correcting adjustments that indicate different, and 
sometimes higher, valuations. 

This indicates that the perfunctory “checking the fair-
ness opinion rendered concurrent with a transaction 
box” does not automatically mean that (1) the target 
company subject to the M&A transaction (the “M&A 
target company”) is immune from post-transaction 
shareholder litigation and (2) the fairness opinion 
transaction price will be final and will not change. As 



many post-transaction shareholder litigation cases 
have borne out, the courts have seen litigation val-
uations that are more thorough, and therefore more 
compelling, than the corresponding fairness opinion 
analyses. 

These types of post-transaction shareholder litigation 
outcomes have resulted in the M&A target company 
being subject to various fiduciary claims. These post-
M&A transaction shareholder litigations include such 
claims as shareholder rights claims, dissenting share-
holder appraisal rights claims, breach of fiduciary du-
ties claims, and so forth (“post-transaction shareholder 
litigation”).1 

This discussion highlights some of the reasons why the 
post-M&A transaction shareholder litigation-based 
valuation analysis (1) may look different than that of 
the fairness opinion analysis that was prepared in con-
junction with the transaction and (2) may compel the 
courts to conclude a fair value that is different—and 
many times higher—than the transaction price.

Fairness Opinion Analyses versus
Post-Transaction Litigation-based Valuations

In recent years in post-transaction shareholder litiga-
tion matters, the courts have placed an increasingly 
higher emphasis on the M&A transaction price as an 
indicator of the M&A target company’s fair value. This 
higher emphasis has raised the bar with respect to the 
evidence necessary to convince the courts that a value 
higher than the transaction price is warranted, which, 
in turn, has made it harder for post-transaction share-
holder litigants—namely, plaintiffs and petitioners—to 
prevail.2 

Yet, there continues to be other factors that contrib-
ute to post-transaction shareholder litigation. These 
factors result because of the differences in the valua-
tion procedures applied in a fairness opinion vis-à-vis 

the more rigorous valuation procedures applied in 
post-transaction shareholder litigation. 

The litigation process necessarily raises the bar to en-
sure the valuation analysis is performed correctly. The 
obvious reason for this is because in any post-trans-
action shareholder litigation, two opposing litigation 
valuation experts are retained with the mandate to (1) 
advance a valuation analysis that is accurate, applied 
correctly, based on financial and economic theory, 
and where each valuation analysis input is supported, 
and (2) refute and rebut the valuation analysis of the 
opposing litigation valuation expert. These two man-
dates, to which litigation valuation experts are subject, 
force accountability and necessarily raise the bar in 
performing the valuation analysis correctly. 

The fairness opinion provider does not have this same 
level of accountability nor does it have these two man-
dates. In fact, the fairness opinion provider tends to 
have mandates that may run counter to the mandates 
of the litigation valuation experts.

For example, the fairness opinion provider does not 
have an adversary that is retained to refute and re-
but its fairness opinion analysis.3 Moreover, in many 
instances, the fairness opinion provider will also be 
the investment banking firm that was retained to con-
duct the M&A transaction sales process, determine 
a proposed transaction price, and negotiate the final 
transaction price with the buyer. 

In circumstances like the foregoing, the fairness opin-
ion provider is not incentivized to conduct a rigorous 
valuation analysis that might, in some instances, result 
in a higher proposed transaction price. This is because 
the buyer may not be willing to pay a higher price and 
may consequently withdraw his/her offer. Instead, the 
fairness opinion provider is incentivized to provide 
a fairness opinion that supports the negotiated and 
agreed upon transaction price with the buyer. 
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1 This discussion was inspired, in part, by certain elements of the analysis performed by Willamette Management Associates analysts 
in the matter of Manichaean Capital, LLC; Charles Cascarilla; Emil Khan Woods; LGC Foundation, Inc.; and Imago Foundation, Inc. v. 
SourceHOV Holdings, Inc.
2 Implicit in this discussion is that post-transaction shareholder litigation claims do not arise if the M&A target company sharehol-
ders believe that the correct transaction price is less than the closed transaction price.
3 There may be a financial advisor for the buyer also performing a valuation analysis of the M&A target company. However, this 
financial advisor is hardly adversarial because he is not rebutting that the transaction price should be higher.



In instances where post-transaction shareholder lit-
igation arises, the investment bankers who provided 
the fairness opinion tend to not provide the needed 
litigation valuation expert services in support of their 
fairness opinion. 

There are also other factors that contribute to the inci-
dence of post-transaction shareholder litigation. These 
factors relate to certain technical valuation issues.4 
For example, fairness opinions often involve multiple 
valuation methods, including two common market 
approach valuation methods. A market approach 
valuation method relies on “comparable companies,” 
whether publicly traded companies or companies 
acquired in an M&A transaction, that are reasonably 
similar to the M&A target company. In a fairness 
opinion analysis, the valuation multiples of these com-
parable companies are used to value the M&A target 
company. However, these two market approach valu-
ation methods often tend to be disregarded in certain 
post-transaction shareholder litigations because the 
courts find too many differences between the M&A 
target company and the selected comparable com-
panies. In other words, while these market approach 
valuation methods are given some degree of emphasis 
in the fairness opinion analysis, they are often given 
little to no weight in a valuation analysis prepared for 
post-transaction litigation. 

Another technical valuation factor relates to the 
selection of the appropriate income approach valu-
ation method. Traditionally, most valuation analysts, 
including fairness opinion providers, often apply the 
discounted cash flow (“DCF”) method. However, de-
pending on the financial condition of the M&A target 
company, litigation valuation experts may also con-
sider other cash flow-based valuation methods. One 
such alternative cash flow-based valuation method is 

the capital cash flow (“CCF”) method, which is a form 
of the DCF method. Selecting the incorrect cash flow-
based valuation method may likely result in disparities 
in value. Depending on the financial condition of the 
M&A target company, these disparities in value may 
be material. It is more likely that the correct cash flow-
based valuation method is selected in post-transaction 
shareholder litigations, rather than in fairness opinions, 
because of the dynamics of litigation, such as forcing 
accountability and the nature of the two mandates 
described above. If the incorrect cash flow valuation 
method is selected (or applied incorrectly) in the fair-
ness opinion, the error will likely not be discovered and 
corrected before the transaction closes.

The present value discount rate is also an important 
and complex technical valuation factor that could have 
a material impact on the fairness opinion analysis. Ar-
riving at an appropriate present value discount rate in-
volves applying the correct calculation of the weighted 
average cost of capital, also known as the “WACC,” in 
the case of the DCF method or the unlevered cost of 
equity capital, in the case of the CCF method. Addition-
ally, one of the most important inputs of the present 
value discount rate, whether applying the WACC or 
the unlevered cost of equity capital, is the beta (a mea-
sure of risk) for the M&A target company. Calculating 
beta is also complex, and while most valuation analysts, 
including fairness opinion providers, have traditionally 
relied on only one model to calculate the beta risk 
measurement, litigation valuation experts often exam-
ine and consider several alternative models. In some 
post-transaction shareholder litigation instances, the 
valuation analyses of the opposing litigation valuation 
experts may differ only in their beta risk measurement 
and the valuation implications of that one difference 
may be upwards of hundreds of millions of dollars.
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4 Providing a detailed understanding of these technical valuation issues is beyond the scope of this discussion. For further informa-
tion about these technical valuation issues, the reader may reach out to the author.



Conclusion: Considerations to Bridge the Gap 
between Fairness Opinions Analyses and Post-
Transaction Shareholder Litigation Valuations

One consideration to bring more parity between 
the valuation procedures applied in fairness opinion 
analyses and the valuation procedures applied in 
post-transaction shareholder litigation matters is for 
fairness opinion providers to expand their valuation 
analyses to include the valuation procedures applied 
in post-transaction shareholder litigation matters. This 
may be difficult to accomplish because the fairness 
opinion industry is long standing and most, if not all, 
fairness opinion providers do not provide litigation 
valuation expert services.

Alternatively, the M&A target company board of direc-
tors may consider retaining a qualified litigation valua-
tion expert to perform a valuation analysis of the M&A 
target company that would be consistent with the 
valuation procedures involved in a post-transaction 
shareholder litigation. Similar to the fairness opinion, 
this shareholder litigation valuation opinion—which 
may be called a “fiduciary valuation opinion”—would be 
prepared concurrent with the M&A transaction.

Finally, any actions to curb or eliminate the clear optics 
of conflicts that arise when the investment banker both 
negotiates the proposed transaction and also renders 
the fairness opinion would likely contribute to bridg-
ing the gap between the valuation analyses included 
in fairness opinions and post-transaction shareholder 
litigation valuations.
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