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Introduction

There are many reasons why a licensing executive 
or related professional (hereinafter, “analyst”) 
may be asked to value debtor company intellec-

tual property within a bankruptcy environment. While 
the focus of this discussion is on valuation, there are 
also many reasons why an analyst may be asked to con-
duct an intellectual property damages analysis or trans-
fer price analysis within a bankruptcy environment. Be-
fore the analyst is retained, the party-in-interest (and, 
typically, the party’s counsel) should carefully define 
the intellectual property valuation assignment. Based 
on that assignment definition, the analyst, the client, 
and the counsel can all agree on the objectives and the 
requirements of the valuation.

Part One of this discussion summarizes the general-
ly accepted intellectual property valuation approaches 
and methods that analysts typically consider in a bank-
ruptcy-related assignment. Part Two of this discussion 
describes—and presents illustrative examples of the 
application of—each generally accepted intellectual 
property valuation approach. Part Three of this discus-
sion summarizes the valuation synthesis and conclusion 
process—that is developed after the analyst conducts 
each applicable valuation approach. Due to the litigious 
nature of bankruptcy proceedings, bankruptcy-related 
valuations are often subject to a rigorous contrarian 
review. Therefore, Part Three of this discussion con-
cludes with recommended best practices related to the 
attributes of an effective (i.e., persuasive) intellectual 
property valuation report.

The U.S. Bankruptcy Code does not include trade-
marks or trade names within its definition of intellec-
tual property. However, for purposes of this discussion, 
the term intellectual property is intended to include 
all of the following categories: trademarks and trade 
names, patents, copyrights, and trade secrets.

This discussion expands on the best practices de-
scribed in the article entitled “Bankruptcy-Related IP 
Valuations: Consider the Use of Market Approach” that 
appeared in the December 2016 issue of les Nouvelles.
The Bankruptcy Valuation Assignment

A statement of the purpose and the objective of the 
analysis is a best practice at the outset of any bank-
ruptcy-related valuation. Such a statement requires 

the analyst, the client, and counsel to carefully think 
through all of the so-called elements of the valuation 
assignment. Such a statement also mitigates the pos-
sibility of any misunderstandings about the bankrupt-
cy-related valuation assignment.

Whenever intellectual property is the subject of the 
valuation, it is a best practice to consider all of the el-
ements of the assignment. When parties need to know 
the value of intellectual property that is either owned 
by or operated by a debtor entity, the party-in-interest 
to the bankruptcy should carefully define the elements 
of the valuation.

The special legal protections afforded to intellectual 
property are intended to prohibit the use of—or the sale 
of—protected works without the authorization of the in-
tellectual property owner. Commercial exchange markets 
have developed to allow intellectual property owners to 
license or sell their property to other market participants. 
Such market participants can develop, adapt, and com-
mercially exploit the intellectual property.

These exchange markets encourage investment in 
intellectual property. Both U.S. and international in-
tellectual property law support such license, sale, and 
other transfer transactions. Among other factors, ana-
lysts typically consider the actions of these market par-
ticipants in the intellectual property valuation process.

Bankruptcy law (both U.S. and international) seeks 
to preserve the on-going value of—and to maximize 
the economic stake of—the creditors to the debtor 
company. Typically, in the bankruptcy environment, 
contracts and licenses can be assumed, rejected, or 
assigned. This fact may complicate the valuation anal-
ysis when the debtor in possession (DIP) is either an 
intellectual property licensor or on intellectual prop-
erty licensee.

For example, let’s assume that the debtor entity is 
an intellectual property licensor and that the license 
may be assignable by the bankruptcy estate to the li-
censor’s competitor. In that case, the analyst may have 
to consider whether the intellectual property valuation 
should be based on the expectation that the licensor 
is required to continue to support (e.g., make improve-
ments to) the intellectual property (even if it is in the 
hands of a competitor).

Defining the assignment is a first best practice in the 

Intellectual Property Valuation Within 
A Bankruptcy Context
Part One
By Robert F. Reilly

Electronic copy available at: https://ssrn.com/abstract=3658506



September 2020 192

Intellectual Property Valuation

intellectual property valuation process. This definition 
may influence many of the analyst’s considerations and 
procedures. The assignment definition may influence 
many of the decisions to be made in the analysis. The 
time spent by the analyst, the client, and counsel to 
define the purpose and the objective of the assignment 
is time well spent.

There are many possible clients for a bankrupt-
cy-related valuation assignment. This is because there 
are typically many parties-in-interest to a commercial 
bankruptcy. These various parties may include the 
debtor company, the company directors, the court-ap-
pointed bankruptcy trustee, individual secured cred-
itors, a secured creditors committee, an unsecured 
creditors committee, individual contract counter-
parties (e.g., a labor union), and the company equity 
holders. Each of these parties may have an interest in 
some valuation (or damages or transfer price) aspect 
of the bankruptcy proceeding.

Regardless of who the client is, the assignment is 
typically provided by the client to the analyst. The as-
signment should describe the objective of the valua-
tion by considering these elements of the analysis:

1. Definition of the subject intellectual property.
2. Description of the ownership characteristics sub-

ject to analysis.
3. Decision of the appropriate bundle of legal rights.
4. Decision of the appropriate standard of value.
5. Decision of the appropriate premise of value.
6. Specification of the “as of” valuation date.
Before these elements are defined, the purpose of 

the valuation assignment should be agreed to. That is, 
the elements of the assignment may also be influenced 
by the stated purpose of the valuation analysis. The 
purpose of the assignment should describe (1) why the 
valuation is being prepared and (2) who may (and may 
not) rely on the valuation analysis conclusions.
The Bankruptcy Valuation Purpose

Again, there are many reasons why an analyst may be 
asked to value the debtor company intellectual proper-
ty. For this purpose, the subject intellectual property 
can include both (1) the intellectual property owned 
by the debtor entity and (2) the intellectual property 
operated by the debtor entity (including inbound and 
outbound licenses).

The intellectual property could serve as collateral 
for either the debtor entity’s pre-bankruptcy financing 
or the DIP financing. An intellectual property sale or 
license could serve to generate needed cash flow for 
the financially troubled DIP. The analyst may be asked 
to opine on the fairness of the consideration or terms 
of an intellectual property sale or license. The analyst 
may be asked to opine on the impact of an assignment 

or a rejection of an intellectual property license. The 
analyst may assess this transactional fairness to the 
creditors or to other parties-in-interest.

Intellectual property value often affects the debtor 
company solvency (or insolvency) at various dates prior 
to the bankruptcy filing. These debtor company solven-
cy issues become relevant 
with regard to allegations 
of fraudulent conveyance 
or preference payments. 
Such solvency issues also 
may be relevant when the 
pre-filing debtor company 
is operating within the so-
called zone of insolvency.

The intellectual proper-
ty commercialization potential (or the associated spin-
off opportunities) could affect the reasonableness of 
a proposed plan of reorganization. And, the fair val-
ue of the intellectual property may be recognized in 
the fresh start accounting when the debtor company 
emerges from bankruptcy. Under U.S. generally ac-
cepted accounting principles (GAAP), the fresh start 
accounting fair value measurement guidance is provid-
ed in the Financial Accounting Standards Board (FASB) 
Accounting Standards Codification (ASC) topic 852.

Counsel is often involved in the bankruptcy-related 
valuation. This is because counsel is involved in assist-
ing the party-in-interest client in structuring transac-
tions, complying with taxation and accounting require-
ments, negotiating and arranging financings, litigating 
claims, and defending and commercializing the intel-
lectual property.

Within a bankruptcy context, counsel may become 
involved in the process of:

1.  Identifying the debtor company intellectual property,
2.  Performing the related due diligence procedures,
3.  Interviewing and selecting the appropriate analyst,
4.  Defining the analyst’s assignment, 
5. Helping to assemble valuation-related data and 

documents,
6.  Providing legal instructions to the analyst,
7. Reviewing and challenging the valuation work 

product,
8. Interpreting and relying on the valuation report, 

and
9. Defending the analyst—and the value conclu-

sions—during any administrative, regulatory, or 
judicial proceeding.

The analyst may value the debtor company general 
(non-intellectual-property) intangible assets in a bank-
ruptcy proceeding without legal advice from, or assis-

■ Robert Reilly,
Managing Director,
Willamette Management 
Associates,
Chicago, IL  USA
E-mail: rfreilly@willamette.com

Electronic copy available at: https://ssrn.com/abstract=3658506



les Nouvelles193

Intellectual Property Valuation

tance by, counsel. However, due to the special nature 
of patents, copyrights, trademarks, and trade secrets, 
the analyst may work closely with counsel in several 
phases of the bankruptcy-related valuation.

The following list summarizes some of the reasons 
why an analyst may be asked to value intellectual prop-
erty in a bankruptcy environment. Such assignments 
may come directly from a party-in-interest to the bank-
ruptcy. However, such assignments may also come 
from counsel to one of the parties.

1. Transaction pricing and structuring
• Pricing the sale of the DIP’s individual intellec-

tual property or of a portfolio of two or more 
intellectual property assets.

• Pricing the license of the DIP’s individual intel-
lectual property or of a portfolio of two or more 
intellectual property assets.

• Valuing the equity allocations in a DIP joint ven-
ture when one or more parties contributes intel-
lectual property.

• Valuing the asset distributions in a debtor com-
pany liquidation when one or more parties re-
ceives distributed intellectual property assets.

• Transferring an intellectual property between a 
parent company’s subsidiaries (when one sub-
sidiary has filed for bankruptcy protection, and 
another subsidiary has not filed for bankruptcy 
protection).

2. Financings collateralization and securitization
• Use of the intellectual property as collateral for 

cash-flow-based or asset-based pre-bankruptcy 
debt financings.

• Sale/license-back financing of the (pre-bankrupt-
cy) debtor company intellectual property.

3. Taxation planning and compliance
• Effect of the intellectual property value on the 

Internal Revenue Code Section 382 limitation on 
the debtor company’s use of a net operating loss.

• Effect of the intellectual property value on the 
Section 108 discharge of indebtedness income 
exclusion related to the debtor company amount 
of insolvency.

4. Adequate consideration for DIP transactions
• Use of intellectual property as collateral for a 

secured creditor’s position.
• Use of intellectual property as collateral for a 

new secured financing for the DIP.
• Fairness of the sale or license of intellectu-

al property as a DIP cash generation spin-off 
opportunity.

• Use of the intellectual property in the assess-

ment of the debtor company’s solvency or insol-
vency with respect to alleged fraudulent trans-
fers and preference actions.

• Impact of the debtor company intellectual prop-
erty on the reasonableness of a proposed plan 
for reorganization.

5. Financial accounting and fair value measurement
• Goodwill and intellectual property (as an iden-

tifiable intangible asset) fair value measurement 
impairment testing.

• Post-bankruptcy fresh start accounting for the 
intangible assets of the debtor company emerg-
ing from bankruptcy.

6. Debtor company strategic planning and 
    management information

• Formation of a DIP intellectual property joint 
venture, joint development agreement, or joint 
commercialization agreement.

• Negotiation of a DIP inbound or outbound intel-
lectual property use, development, commercial-
ization, or exploitation agreement.

• Identification and negotiation of a DIP intellec-
tual property license, spin-off, joint venture, or 
other commercialization opportunity.

7. Other bankruptcy considerations
• Prosecution or defense of secured creditor 

claims that the intellectual property collateral 
had “inconsequential value.”

• Assessment of the impact on the DIP’s decision 
to reject intellectual property inbound/out-
bound license agreements.

• Assessment of the impact on a counterparty of 
the DIP’s decision to reject intellectual property 
inbound/outbound license agreements.

Defining the purpose of the assignment may influ-
ence the form or the format of the valuation work 
product. The analyst’s valuation report may be oral, 
written, or a combination of the two. The analyst’s val-
uation report should be prepared for a specified pur-
pose and for a specified audience.

The valuation analysis should consider all of the valu-
ation approaches and methods that are relevant for the 
intended audience, and the valuation report should 
include all of the information appropriate to the in-
tended audience.

The assignment should describe the purpose of the 
valuation. That assignment purpose should consider 
the following elements of the analysis:

1. How will the intellectual property valuation be used?
2. Who will rely on (or receive a copy of) the valua-

tion report?
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create a new quality control management system. In 
the intellectual property valuation, there may also be 
controversy as to whether to include future access to 
the assets (e.g., improvements, discoveries, new me-
dia) that are not in place as of the valuation date.

The second element of the valuation objective is 
a description of the ownership characteristics of the 
intellectual property rights, including any license or 
contract in effect.

When a debtor company operates within the so-
called zone of insolvency, that condition may under-
mine the incentives for the debtor to (1) license any 
intellectual property and (2) make investments to ex-
ploit any license agreements that have already been 
entered into.

After the bankruptcy petition is filed and the bank-
ruptcy stay has been entered, the debtor (as intellec-
tual property licensor or licensee) cannot pursue a 
breach of contract action or an infringement action 
without authorization from the bankruptcy court.

If there is a license or agreement associated with the 
debtor’s intellectual property, then the analyst should 
be made aware of all relevant contract terms, such as 
the following:

1. Licensor/licensee responsibility contract terms:
  • Legal protection requirements.
  • R&D expenditures.
  • Marketing expenditures.
  • Licenses, permits, or other regulatory approvals.
2. Other contract terms:
  • Minimum use, production, or sales.
  • Minimum marketing or commercialization 
     expense.
  • R&D technology development payments, 
     completion payments.
  • Party responsible to obtain the required 
     approvals.
  • Milestone license payments.
The third element of the valuation objective is a de-

scription of the bundle of legal rights. The assignment 
should specify which of the following (or which other) 
bundles of rights should be included in the valuation 
analysis:

1. Fee simple interest.
2. Term/reversion interest.
3. Licensor/licensee interest.
4. Territory (domestic/international) interest.
5. Product line/industry interest.
6. Sublicense rights.
7. Development rights.
8. Commercialization/exploitation rights.

3. What form and format of valuation report is ap-
propriate?

4.  Are there any legal instructions (e.g., specific stat-
utory definitions, judicial precedent, or reporting 
requirements) that the analyst should consider?

In addition to understanding the reason for conduct-
ing the valuation, it is a best practice for the analyst to 
understand exactly what the analysis objective is. The 
client or counsel should specifically define which of the 
following opinions the analyst is being asked to render:

1. Estimate a value (as specifically defined) for 
the debtor company intellectual property.

2. Measure lost profits or some other damages 
measurement related to a tort or breach of con-
tract related to the intellectual property.

3. Conclude an arm’s-length price for the inter-
company transfer of the intellectual property.

4. Estimate a fair license agreement royalty rate 
between independent arm’s-length parties.

5. Conclude the fairness of an intellectual property 
sale, license, or other transfer transaction from a 
financial perspective.

6. Estimate the intellectual property’s useful eco-
nomic life (UEL).

The Bankruptcy Valuation Objective
The first element of the valuation objective is a 

definition of the debtor company intellectual proper-
ty. That definition should specify exactly what patent, 
copyright, trademark, or trade secret is the subject of 
the valuation analysis. This definition should include 
the registration number and country for the patent or 
the copyright or the trademark (if registered).

This definition may describe any other identifiable 
intangible assets that should be included with the in-
tellectual property as the subject of the valuation. For 
example, whether the trademark analysis includes re-
lated advertising materials and trade dress. Likewise, 
the statement of objective may describe whether the 
patent analysis includes product/process engineering 
drawings and any non-patented proprietary technology.

There may be uncertainty—or controversy—as to 
exactly what bundle of intangible assets should be in-
cluded with (or excluded from) the assemblage of intel-
lectual property that is the objective of the valuation.

For example, combining (1) the right to use certain 
technology (e.g., a patent) with (2) the right to use 
a trade name (which imposes some degree of quali-
ty control requirements) may result in a controversy. 
This combination of two intellectual property assets 
may maximize the combined value of the two assets. 
However, this combination of two intellectual prop-
erty assets into one assemblage may also impose an 
unbargained-for duty on the trade name licensor to 
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The fourth element of the valuation objective is the 
standard (or the definition) of value. The standard of 
value typically relates to the question: Value to whom? 
Different standards of value often correspond to dif-
ferent reasons to conduct the valuation. The standard 
of value may be determined by a statutory, judicial, 
regulatory, or administrative requirement. Therefore, 
the client (or counsel) should instruct the analyst as to 
the appropriate standard of value.

Some of the alternative standards of value that ana-
lysts may conclude in an intellectual property valuation 
include the following:

1. Fair value.
2. Fair market value.
3. Use value.
4. User value.
5. Owner value.
6. Investment value.
7. Acquisition value.
8. Collateral value.
The fifth element of the valuation objective is the 

premise of value. The premise of value considers the 
assumed set of transactional circumstances under 
which the intellectual property transfer (i.e., sale or 
license) will take place.

Some of the alternative premises of value that the 
analyst may apply in an intellectual property valuation 
include the following:

1. Value in continued use.
2. Value in place (but not in use).
3. Value in exchange—orderly disposition basis.
4. Value in exchange—voluntary liquidation basis.
5. Value in exchange—involuntary liquidation basis.
The selected premise of value is typically an assign-

ment instruction from the client (or counsel) to the 
analyst. If the client (or counsel) does not instruct 
the analyst as to the appropriate premise of value, 
then the analyst may select the premise of value that 
concludes the highest and best use (HABU) for the 
intellectual property.

The tests for HABU are based on an analysis of 
what is physically possible, legally permissible, and 
financially feasible with regard to the subject intel-
lectual property. For example, if the maximum value 
of the intellectual property is if it is “assembled” in 
combination with other assets as a group (as installed 
or configured), then the analyst may consider its val-
ue in continued use. If the maximum value of the 
intellectual property is on a stand-alone basis, then 
the analyst will consider its value in exchange.

In selecting the appropriate HABU of the intellec-

tual property, the analyst may consider the following 
alternatives:

1. Current owner/operator HABU.
2. New owner/operator (marketplace) HABU.
3. Licensor/licensee HABU.
The sixth element of the valuation objective is the 

valuation date. The client (or counsel) will instruct the 
analyst as to the appropriate “as of” date on which to 
conclude the defined value. The date, or dates, as of 
which the intellectual property is valued may be im-
portant to the value conclusion. This is because cir-
cumstances can cause values to vary materially from 
one date to another, and the valuation date directly 
influences data available for the valuation.

Many internal and external factors can influence 
intellectual property value. A sudden change in the 
debtor company earnings, especially if unanticipated, 
can have a material effect on value. Also, the intellec-
tual property value can vary with the debtor compa-
ny’s cost of capital, a factor that can vary over time. 
Major events, such as the signing or the termination 
of a license agreement, can also impact the intellectual 
property value.

In order to serve the information needs of the client, 
the analyst should have a clear understanding of the 
assignment. In a bankruptcy-related assignment, coun-
sel is typically responsible for ensuring that the analyst 
develops that understanding.
Analyst Data Gathering And Due Diligence 
Procedures

Before selecting and applying any of the generally 
accepted valuation approaches, methods, and proce-
dures, the analyst performs due diligence with respect 
to the debtor company intellectual property. Counsel 
may participate in this due diligence process. That 
counsel participation may be appropriate when the val-
uation relates to an intellectual property transaction, 
financing, or litigation.

These due diligence procedures relate to identifying 
and obtaining information for the intellectual property 
valuation. The analyst’s due diligence process is a sup-
plement to—and not a substitute for—counsel’s legal 
due diligence process.

First, the analyst typically gathers and analyzes in-
formation related to the current intellectual property 
owner/operator (i.e., the debtor company). The infor-
mation typically relates to the intellectual property’s 
historical development and current use.

Such information may include the following:
1. Owner/operator historical and prospective finan-

cial statements.
2. Owner/operator historical and prospective devel-

opment/maintenance costs.
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3. Current and expected owner/operator resource/
capacity constraints.

4. Description and estimate of the intellectual prop-
erty economic benefits to the current owner/op-
erator.
• Associated revenue increase (e.g., related prod-

uct unit price/volume, market size/position).
• Associated expense decrease (e.g., expense re-

lated to product returns, COGS, SGA, R&D).
• Associated investment decrease (e.g., invento-

ry, capital expenditures).
• Associated risk decrease (e.g., the existence of 

an intellectual property license contract, de-
crease in the cost of capital components).

The analyst may consider the intellectual property’s 
market potential outside of the debtor company. For 
example, the analyst may consider the following fac-
tors from the perspective of an alternative (e.g., hypo-
thetical willing buyer/willing licensee) owner/operator:

1.  Change in the market definition or in the market 
size for an alternative owner/user.

2.  Change in alternative/competitive uses for an al-
ternative owner/user.

3.  The intellectual property’s ability to create inbound/
outbound license opportunities to an alternative 
owner/user.

4.  Whether the debtor company can operate the in-
tellectual property and also outbound license the 
intellectual property (in different products, differ-
ent markets, different territories, etc.).

The analyst may also review and challenge 
any debtor-prepared financial projections 
and any debtor-prepared measurements of 
intellectual property economic benefits. The 
analyst may test such financial projections 
and economic benefit measurements against 
industry, guideline company, and other 
benchmark comparisons.

For example, the analyst may perform the 
following comparative benchmark analyses:

1.  Compare prior debtor projections to pri-
or debtor actual results of operations.

2.  Compare current debtor management 
projections to the debtor’s current ca-
pacity constraints.

3. Compare current debtor manage-
ment projections to the current total 
market size.

4.  Consider published industry average 
comparable profit margin (CPM) data.

5.  Consider selected guideline publicly 
traded company CPM data.

6.  Consider the quality and the quantity of available 
guideline or comparable intellectual property li-
cense data.

7. Perform an intellectual property UEL analysis, 
with consideration to the following:
• Legal/statutory life,
• Contract/license life,
• Technology obsolescence life,
• Economic obsolescence life,
• Lives (i.e., ages) of any prior generations of the 

subject intellectual property, and
• The position of the subject intellectual proper-

ty in its life cycle.
In addition to comparing the debtor company histor-

ical and projected results of operations to those of se-
lected guideline public companies (described below), 
the analyst may compare the debtor company results 
of operations to published industry data sources.

Table 1 lists some of the published industry data 
sources that analysts may consider for these compar-
ative benchmark analyses.

The Table 1 data sources allow the analyst to com-
pare the debtor company financial results to bench-
mark industry expense ratios, profit margins, returns 
on investments, and other financial fundamentals.
Generally Accepted Valuation Approaches 
And Methods

The three generally accepted intellectual property 
valuation approaches are the cost approach, the mar-

Table 1. Comparative Benchmark Analysis
Published Industry Data Sources

• Financial Research Associates—

          Financial Studies of Small Business

• The Risk Management Association—
          Annual Statement Studies: Financial Ratio Benchmarks

• BizMiner (The Brandow Company)—
          Industry Financial Profiles

• CCH, Inc.—
         Almanac of Business and Industrial Ratios

• Fintel, LLC—
         Fintel Industry Metrics Reports

• MicroBilt Corporation (formerly IntegraInfo)—
         Integra Financial Benchmarking Data

• ValueSource—
         IRS Corporate Ratios

• Schonfeld & Associates, Inc.—
         IRS Corporate Financial Ratios
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ket approach, and the income approach. Analysts typi-
cally consider, and attempt to apply, all three generally 
accepted approaches in each intellectual property val-
uation. Practically, however, many intellectual proper-
ty valuations are based primarily on the application of 
one approach.

For each intellectual property valuation, the analyst 
selects the generally accepted approach (or approaches):

1.  For which there is the greatest quantity and qual-
ity of available data,

2.  For which the analyst can perform the most com-
prehensive due diligence procedures,

3.  That best reflect the actual transactional negotia-
tions of market participants in that industry,

4.  That best fit the characteristics (e.g., use, age, 
etc.) of the debtor intellectual property, and 

5.  That are most consistent with the professional ex-
perience and informed judgment of the analyst.

Within each valuation approach, there are sever-
al valuation methods that the analyst can select and 
apply. And, within each method, there are numerous 
valuation procedures that the analyst can perform. Val-
uation procedures are performed within a method to 
conclude a value indication. The analyst may perform 
two or three valuation methods within a single valua-
tion approach.

For example, the analyst may perform three differ-
ent income approach methods and reconcile the three 
value indications in order to conclude a single income 
approach value indication. The analyst reconciles the 
various value indications (if more than one approach 
is used). This synthesis of the various value indications 
results in a final value conclusion for the debtor com-
pany intellectual property.

All of the cost approach valuation methods are based 
on the principle of substitution. That is, the value of 
the actual intellectual property is influenced by the 
cost to create a substitute intellectual property.

As discussed below, all cost approach methods apply 
a comprehensive definition of cost, including consid-
eration of an opportunity cost component during the 
intellectual property development stage. In addition, 
the cost of the substitute intellectual property should 
be reduced (or depreciated) in order to make the sub-
stitute intellectual property comparable to the actual 
intellectual property.

Unlike many identifiable intangible assets, intellec-
tual property assets may not be fungible. That is, the 
marketplace may or may not be able to replace the ac-
tual intellectual property with a substitute intellectu-
al property. Therefore, although the cost approach is 
applied in intellectual property valuation, it may have 
certain application limitations.

All market approach methods are based on the 
principles of (1) efficient markets and (2) supply and 
demand. That is, the value of the debtor company in-
tellectual property may be estimated by reference to 
prices paid in the marketplace for the arm’s-length 
sale or license of comparable (or guideline) intellectual 
property. Comparable uncontrolled transaction (CUT) 
data related to sales or licenses are analyzed in order to 
extract pricing multiples or other metrics that can be 
applied to the debtor company intellectual property.

All income approach methods are based on the 
principle of anticipation. That is, the value of any in-
vestment is the present value of the income that the 
owner/operator expects to receive from owning or op-
erating that investment. All income approach methods 
involve a projection of some measure of owner/oper-
ator income over the intellectual property’s expected 
UEL. Such income measures may relate to:

1. The income earned from operating the intellectu-
al property in the owner/operator business enter-
prise and/or

2. The income earned from licensing the intellectual 
property from the owner/licensor to an operator 
licensee that will pay a royalty (or some other 
fee) for the use of the intellectual property.

This income projection is converted to a present val-
ue by the use of a risk-adjusted present value discount 
rate (or an annuity direct capitalization rate).

Cost approach methods may be particularly applica-
ble to the valuation of a recently developed intellectu-
al property. In the case of relatively new intellectual 
property, the debtor company development cost and 
effort development data may be available (or may be 
subject to accurate estimation). In addition, cost ap-
proach methods may be applicable to the valuation of 
in-process intellectual property and to non-commer-
cialized intellectual property (e.g., intellectual proper-
ty held primarily for defensive use).

However, in all cases, the analyst should realize that 
the intellectual property value is not derived from the 
cost measure alone. Rather, the intellectual property 
value is derived from the cost measure (however de-
fined) less appropriate allowances for all forms of de-
preciation and obsolescence.

Market approach methods may be applicable when 
there is a sufficient quantity of comparable (almost 
identical) or guideline (similar from an investment 
risk and expected return perspective) intellectual 
property transaction data. These transactions may re-
late to either sale or license transactions. Such arm’s-
length, third-party transactions are often called CUT 
sales or licenses. The analyst attempts to extract mar-
ket-derived valuation pricing indications (e.g., pricing 
multiples or other metrics) from these CUT data to 
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apply to the corresponding metrics of the subject in-
tellectual property.

Income approach methods may be applicable in situ-
ations where the intellectual property is used to gener-
ate a measurable amount of income. This income can 
either be:

1.  Operating income (when the intellectual proper-
ty is used in the owner’s business operations) or

2.  Ownership income (when the intellectual prop-
erty is licensed from the owner/licensor to an op-
erator/licensee) to produce royalty income.

Income approach methods may be applied when 
the owner/operator has elected to not currently com-
mercialize the intellectual property. An example may 
be when this forbearance of use is for the purpose of 

protecting the income that is produced by the owner/
operator’s other intellectual property.
Summary

It is a best practice for the analyst, the party-in-in-
terest, and the party’s client to agree on (and docu-
ment) the elements of the valuation assignment before 
the analyst begins the intellectual property valuation 
quantitative analysis. Part One of this discussion sum-
marizes these elements (or components) of the bank-
ruptcy-related analysis. Part Two of this discussion will 
describe—and illustrate—the application of the gener-
ally accepted intellectual property valuation approach-
es and methods. ■
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